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History of the Constitution of MASSACHUSEns. 



The fundamental law of Massachusetts is rooted well back in 
the past. The Constitution of 1780 is still in force in its essen- 
tial principles; and these principles are derived in part from the 
Colony charter of 1629 and the Province charter of 1691. 



THE GOVERNOR AND COMPANY OF THE MASSACHUSETTS 
BAY (COLONY CHARTER), 1629-1686. 

Many of the political institutions of the Massachusetts Col- 
ony were the outgrowth of the charter of a business corpora- 
tion. In granting articles of incorporation to trading companies 
operating in sections of the Empire in which no government 
owing allegiance to England had been established, it was the 
policy of the Crown to empower such companies not only to 
trade but also to make settlements and exercise political author- 
ity in those districts. These trading charters are the parents 
of the American State constitutions. Such a company was 
organized m London by a number of small mvestors in 1628. 
It obtained "all that part of New England in America" lying 
between parallels three miles north of the Menimac and three 
miles south of the Charles. The next year it secured a royal 
charter from Charles I, dated March 4, 1629, constituting it 
the Governor and Company of the Massachusetts Bay in New 
England. 

This charter followed the lines of other charters to joint-stock 
corporations. The stockholders were called freemen of the cor- 
poration. They were to elect their officials by ballot on the " last 
Wednesday in Easter tearme yearely," — the origin of our 
aimual elections at fixed dates. The officials consisted of a 
Governor, Deputy Governor, and Assistants, corresponding to 
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the president, vice-president, and directors of a bjiisiness corpora- 
tion. Stockholders and officials must assemble at certain inter- 
vals in a "Greate and Generall Courte," with power "to make, 
ordeine, and establishe all manner of wholesome and reasonable 
orders, lawes, statutes," etc., and appoint all minor officials, for 
the governing of the plantation in Massachusetts Bay; likewise 
to "incounter, expulse, repell, and resist by force of armes, 
aswell by sea as by lande, and by all fitting waies and meanes 
whatsoever, all such person and persons as shall at any tyme 
hereafter attempt or enterprise the destruction, invasion, detri- 
ment, or annoyance to the said plantation or inhabitants.'' ^ 
The Governor, Deputy Governor, and Assistants constituted 
the directors' meeting of the corporation, known as the Court 
of Assistants, to meet at least ooce a moath. 

The apparent liberality of this charter is explained by the 
fact that the Massachusetts Bay Company, like the Virginia 
Company and other mercantile corporations, was expected to 
remain in London under the royal observation, there hold its 
General Courts and directors' meetings, thence to send out em- 
ployees to govern its plantations in Massachusetts. Thus 
British India was governed, as late as 1773, by the East India 
Company in London. 

At first the Massachusetts Bay Company obeyed the rules of 
the game. The General Court, meeting in London, sent out a 
company of emigrant3 to Salem imder John Endicott, who was 
the company's representative. But shortly after securing the 
royal charter the Puritan stockholders of the company decided 
upon a revolutionary move. Wishing themselves to emigrate, 
they decided to take their government with them. Royal 
charter. Governor Winthrop, Deputy Governor Dudley, Assist- 
ants, and freemen were transferred from England to the soil of 
Massachusetts Bay by the ship "Lady Arabella" in the spring 
of 1630. The Court of Assistants met for the last time in Eng- 
land on board the emigrant ship, in Cowes Harbor, on March 23. 
The next entry is at Charlestown, five months later. By the 
single act of transfer capitalists became colonists, and the char- 
ter of a business corporation became the constitution of a semi- 
independent Commonwealth. 



> Cf, present Constitution, Chapter II» Section I, Article VII. 
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To adjust the charter to the exigencies of governing a Bible 
Commonwealth required much ingenuity. Most interesting it 
is to trace the evolution of the (Jeneral Court from a stock- 
holders' meeting into a representative body, and finally a bi- 
cameral legislature. Representation came about through the 
inconvenience of assembling all the freemen in the General 
Court in person. Beginning with 1634, the freemen of every 
town sent one or two Deputies to act as their personal repre- 
sentatives. Deputies and Assistants sat as one House for ten 
years, exercising supreme legislative and judicial power. The 
Deputies, outnumbering the Assistants, wished laws to be 
passed by a majority of the whole; but in 1636 it was enacted 
that "no law, order or sentence shall pass as act of the Cpurt 
without the consent of the greater part of the magistrates on 
the one part, and the greater part of the deputies on the other." 
In 1644, following an acrid dispute between magistrates and 
Deputies over the case of Goody Sherman and her stray sow, 
the General Court separated into two co-equal Houses, the 
House of Assistants and the House of Deputies. "The bicam- 
eral system in America had its origin in Massachusetts. It is 
here we find the specific mode and the successive steps by which 
it took its rise."^ 

In 1636 the custom of two sessions annually, which lasted 
until 1831, was established. At the spring session, convening on 
the annual election day set by the charter, the Governor and 
magistrates were elected by the freemen and the government 
organized for the political year.^ At the winter session most of 
the laws were enacted. The Assbtants were the most powerful 
part of the colony government, since they constituted a su- 
perior court of judicature, an executive council, whose consent 
was required for every act of the government, and an upper 
branch of the Legislature. The Assistants, moreover, were 
magistrates or local judges. They would have preferred an 
election for life, but the charter provision for annual election 
prevented. However, the Assistants were annually renominated 
in order of their seniority, each freeman casting a grain of corn 

^ W. C. Morey ux'Annalg of the Amencan Academy ofPolitieal and Social Science, 
IV. 212. 

* The Deputies oast the ballots of those freemen who did not come up to Boston 
to vote in person. 
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if he wished the candidate to be re-elected, or a black bean if he 
did not. Thus a new candidate could be nominated only if one 
of the existing incumbents were counted out. Long terms of 
oiBBce resulted, Simon Bradstreet being elected Assistant for 
forty-seven years, and then Governor for ten years. As the 
Governor and the Assistants were elected independently of the 
Deputies, they refused to consider themselves responsible to the 
General Court. Thus began the separation of the executive and 
legislative branches. Men were made freemen of the corpora- 
tion, i.e., voters, by special act of the General Court, and no one 
was eligible for the franchise save members of the Puritan 
churches. 

Many other governmental problems had to be solved by the 
colonists, independently of the charter. The township system 
of local government, perhaps the greatest contribution of Mas- 
sachusetts to political science, was established as early as 1634. 
A liberal system of land distribution was adopted, and land 
tenure was shorn of feudal dues and incidents. A unique rela- 
tionship of church and State was worked out. The ministers, 
chosen by the congregations, were ineligible for political office, 
but their influence was great, and as a body their opinion was 
consulted on constitutional questions, as that of the Supreme 
Judicial Court is to-day. "Moses, his judicials," were originally 
declared the law code, but thia gave such extensive power of 
interpretation to the judges that a primitive Bill of Rights, the 
"Body of Liberties," was established in 164L 

Within fifteen years of the transfer of the charter, the Gov- 
ernor and Company of the Massachusetts Bay had become a 
vigorous, efficient, and somewhat high-handed government, in- 
dependent of England in all save name. According to modern 
standards it was not a democracy and was never so intended. 
But the Massachusetts Bay colonists enjoyed a greater measure 
of self-government than any people in the world outside New 
England. The Colony may best be described as an aristocratic 
republic. On account of the church-member franchise, and the 
earlier recognition of the Bible as part of the fundamental law, 
it is often compared to the theocratic government of ancient 
Israel. 
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II. 

INTER-CHARTER PERIOD, 1686-1692. 

Following various unsuccessful attempts of the Stuart kings to 
impose their policy on Massachusetts Bay, the Colony charter 
was cancelled by the High Court of Chancery on October 23, 
1684. On May 21, 1686, the old General Court held its last 
meeting, and on May 25 Massachusetts was formerly merged 
into the Dominion of New England. The Dominion was ruled 
by a President or Governor, and Council appointed by the King, 
all elections and representative institutions save the town meet- 
ings being abolished. When news arrived of the Revolution of 
1688 in England, the people of Boston, on April 18, 1689, rose 
up against Governor Andros and imprisoned him in the fort on 
Castle Island. The Assistants elected in 1686 then took charge, 
and sunmioned a convention of Deputies from the towns, with 
whose permission (and subsequently the royal approval) they 
declared the old charter government provisionally restored. 

III. 

THE PROVINCE OF THE MASSACHUSETTS BAY (PROVINCE 
CHARTER), 1692-1774. 

The inter-charter period ended and the Province period of 
Massachusetts history began on May 16, 1692, when Sir Wil- 
liam Phips was sworn in as first royal Governor of Massachu- 
setts Bay under the Province charter. 

The Province charter, granted by William and Mary on Octo- 
ber 7, 1691, annexed to Massachusetts the Colony of New 
Plymouth. The Pilgrim Colony, older than Massachusetts 
Bay, had hitherto piu-sued the quiet tenor of its way with no 
other constitution than the Mayflower Compact of 1620. The 
charter also annexed the islands of Nantucket and the Vineyard, 
and the present State of Maine, part of which had already been 
purchased by the Colony of Massachusetts Bay. 

On the constitutional side, the Province charter was an at- 
tempt to compromise imperialism with colonial self-government. 
It was a g;rant of home rule, with several strings attached, — 
an independent Puritan foimdation, with a new royal super- 



Digitized by 



Google 



10 

structure. Various devices were employed to bind these un- 
harmonious sections to one another and to the British Empire. 
All proved unavailing. 

This new charter left intact the old system of local govern- 
ment and the lower House, now called the House of Represen- 
tatives, of the "Great and General Court or Assembly," as the 
Legislature was now styled. A low property qualification re- 
placed the religious qualification for the franchise, and the num- 
ber and apportionment of representatives were left to the Gen- 
eral Court. The old Board of Assistants was abolished, its 
judicial functions being given to a separate judiciary, organized 
by the General Court and appointed by the Governor. The 
Assistants' executive and legislative functions were granted to a 
Council of twenty-eight members. This provincial Council was 
annually elected, not by the people, but by the General Court, 
the outgoing Council taking part in the election of its successor, 
and the Governor having a veto on the choice. The election 
of the Coxmcil took place at the beginning of the political 
year, which was slightly altered to the last Wednesday in May, 
at which date it remained tmtil 1831. The Council was the 
upper branch of the Legislature and an advisory body to the 
Governor. 

The General Court retained legislative power over tfee affairs 
of the Province. Its acts were subject to veto by the royal 
Governor, and, if contrary to the laws of England, to disallow- 
ance within three years by the Privy Council. Cases could also 
be appealed from the provincial judiciary to the Privy Council, 
which thus stood in much the same relation to Massachusetts as 
the Supreme Court of the United States to-day. Besides its 
general legislative powers, the General Court was given a right 
to create all the civil offices in the Province, except that of 
secretary, and make most of the appointments. Furthermore, 
there was no law or custom to prevent a member of the General 
Court from filling a place he had helped to create, even a seat 
on the Superior Bench. 

At the head of the Province was the royal Governor, ap- 
pointed by the King during his good pleasure. His Excellency 
was a more powerful and imposing personage than the Governor 
of the Colony. He had a full veto over legislation, was the 
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captain general of the militia, the chief executive officer of the 
Province, and the King's personal representative. By the so- 
called Explanatory Charter of 1725, the King granted him 
power to veto the choice of speaker by the House. His Honor 
thie Lieutenant-Governor, also appointed by the King, succeeded 
to the functions though not the title of the Governor upon the 
latter's removal, absence, or death. In ordinary times he was 
frequently elected to the Council. The King also reserved to 
himself admiralty jurisdiction within the Province, in order to 
enforce the commercial acts of Parliament, which were passed 
with increasing frequency. 

Yet with all these instruments royal control was never eflFec- 
tive. The compromise between imperialism and self-govern- 
ment worked all in favor of the popular side. Owing largely to 
the Governor's dependence for his salary on the House of Rep- 
resentatives, the latter gradually acquired control of the Prov- 
ince. An unacceptable bill could escape veto by having His 
Excellency's salary attached to it as a rider. It could escape 
disallowance by the Privy Council in England by its operations 
being limited to two or three years. By having the major voice 
in the election of the Council, the House was able to control the 
whole General Court, and the General Court elected the Treas- 
urer and Receiver-General, which gave it a control over appro- 
priations as well as taxation. The Governor alone had the right 
to govern the militia, and "assemble in martial array and put 
in warlike postiu'e the inhabitants" to "kill, slay, destroy," etc., 
the enemy; but all this cost money, which the General Court 
alone could or woidd furnish. Finally it came to pass that no 
force could be raised, or military officer be appointed, without 
the consent of the House; otherwise no pay was forthcoming for 
said force or officer. The Governor could dissolve a recalcitrant 
General Court, but a new one had to be elected the following 
spring. By about 1745 the royal Governor became little more 
than an administrative figurehead, dependent on his personal 
influence for what little power he was able to exert. This com- 
promise "was, needless to say, reasonably satisfactory to the 
people of Massachusetts; and the attempt of the ministers of 
George III to restore the balance in favor of imperialism caused 
the American Revolution. 
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.IV. 

COLONY AND STATE OF MASSACHUSETTS BAY (PROVIN- 
CIAL CONGRESS AND PROVINCE CHARTER RESUMED), 
1774-1780. 

The "five intolerable acts" of Parliament of 1774 included an 
act amending the Province charter by providing that henceforth 
the Council, instead of being elected by the Greneral Court, 
should be appointed by the King's writ of mandamus. To thb 
the people refused to submit. The last regular provincial Gen- 
eral Court was dissolved by Governor Gage on June 17, 1774. 
Diu'ing the summer the people broke up the coiui:s and held 
county conventions, which resolved to ignore the "mandamus 
council," treat the act in question as tmconstitutional and void, 
and send delegates to the Continental Congress at Philadelphia 
and to a Provincial Congress at Concord. 

On September 1, 1774, Governor Gage issued writs for the 
election of a new General Court, to meet at Salem on October 
5. On September 28, owing to the "many tumidts and dis- 
orders," he cancelled the election. Ninety Representatives-elect 
met in spite of him at the appointed time and place, declared 
the Governor's action unconstitutional, resolved themselves into 
a Provincial Congress on October 7, and adjourned to Concord. 
There they were joined on October 11 by the delegates abeady 
elected to the Provincial Congress by order of the county con- 
ventions. 

During the next nine months Massachusetts was governed by 
three successive Provincial Congresses. These were simply 
revolutionary conventions, — State editions of the Continental 
Congress at Philadelphia. Each town sent as many delegates as 
it liked. John Hancock was president of the First and Second 
Congresses, and Joseph Warren, who fell at Bunker Hill, was 
president of the Third Congress. While Governor Gage, in 
Boston, was attempting to suppress rebellion with the aid of 
his "mandamus coimcil" and the redcoats, the Provincial Con- 
gress, meeting at Concord, Cambridge, and Watertown, gov- 
erned the Province in revolution. On May 5, 1775, after Con- 
cord fight, it declared General Gage no longer the lawful 
Governor, and on June 20 it ordered the election of a regular 
General Court tmder the Province charter. 
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The House of Representatives thus elected met at Water- 
town on July 19, 1775, the Thu-d Provincial Congress dissolving 
the same day. Two days later the House elected a Cotmcil of 
twenty-eight; and the full General Court thus formed resolved 
that "whereas the late Governor, Lieutenant-Governor or 
Deputy Governor of the Province have absented themselves, 
and have refused to govern the Province according to the 
Charter," the executive power, according to said charter, de- 
volves upon the Council. The Province charter, amended by 
this legal fiction, was the constitution of the Colony and State 
of Massachusetts Bay from July 28, 1775, to October 25, 1780. 

The old Province and regal forms were retained until June 1, 
1776, when writs were first issued in the name of the "Govern- 
ment and People of the Massachusetts-Bay." "Colony of the 
Massachusetts-Bay" was the official title of the government 
until the Declaration of Independence was proclaimed from the 
balcony of the old State House, on July 18, 1776. For the next 
four years the title, with variations, was "State of Massachu- 
setts-Bay (in New England)." The (Jeneral Court was usually 
styled the General Assembly at this period. 

This decapitated and republicanized royal charter did not 
make a successful constitution, A Council of twenty-eight 
members, fifteen of whom made the quorum, was too slow and 
unwieldy an executive, especially in war time. It was too fond 
of appointing its own members to salaried positions. Samuel 
Freeman, for instance, was at the same time member of the 
House from Falmouth (Portland), clerk of the House, register of 
probate, clerk of the superior court, clerk of the sessions, and 
justice of the peace. The judicial system set up by the General 
Court was so cumbrous and expensive that the towns of Berk- 
shire County refused to recognize it, setting up local courts of 
their own. The towns, in fact, were the most powerful part of 
the government of Massachusetts during the Revolution. They 
held county and other conventions without any authority from 
the (jreneral Court, gave their representatives precise instruc- 
tions, and insisted that many important matters, including all 
constitutional questions, should be referred back to them. 
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THE MOVEMENT FOR A STATE CONSTITUTION, 1776-1780. 
1. Preliminaries. 

Before the resumed Province charter had been in operation 
six months, the demand was made for a new State constitution. 
This movement originated in Berkshire County, which, on ac- 
count of its poverty and remoteness, was more alive to the 
defects of the Provincial system than any other section of the 
State. It was led by the Rev. Thomas Allen of Pittsfield, a 
fighting parson who accompanied his flock to Bennington, and 
himself fired the first shot of the battle. For his straight think- 
ing on constitutional questions, and his great influence on the 
movement, Thomas Allen deserves a high place in the history of 
Massachusetts. . 

'*A memorial to the General Court from the town of Pitts- 
'^ field," on May 29, 1776, insisted "that the people are the foun- 
tain of power;*' that the old charter and compacts were dis- 
solved by the war; and that the General Court had no right to 
impose any constitution over the people, much less the Province 
charter. Pittsfield requested the General Court to frame "a 
fundamental constitution as the basis and frame-work of legis- 
lation," and refer it to the people for their approbation; for only 
the consent of a majority can " give life and being to it." When 
we remember how slowly the modern idea of constitutional law 
developed, and that all the American State constitutions of 1776 
were framed by legislative bodies and put in force without 
^ popular ratification, we can appreciate the forward-looking 
character of this Pittsfield memorial. 

The Declaration of Independence so strengthened the consti- 
tutional movement that on September 17, 1776, the House re- 
quested the towns to vote whether or not they would grant it 
permission to go into convention with the Council to frame a 
constitution; and whether they wished it made public for the 
"iiispection and perusal of the inhabitants before the ratifica- 
tion thereof by the Assembly." This was the first of eight occa- 
sions in the history of Massachusetts in which the people have 
been asked to decide for or against a constitutional convention. 
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Less than half the towns voted. Most of those that did were 
willing that the General Coiui; shoidd frame a constitution, 
provided it were made public not only for inspection and peru- 
sal but for ratification. At least two towns — Concord on 
October 21, 1776, and Acton on November 4 — laid down the 
principle that a constitution shoidd be framed not by a legis- 
lature but by a convention of delegates elected for that pur- 
pose alone. Concord made a good argument for the principle,^ 
and fiuther specified that the delegates should be chosen by 
"the Inhabitants of the Respective Towns in this State being 
free & of twenty one years of age, and upwards." These are 
the earliest suggestions as yet discovered in American history of 
the perfected constitutional convention. 

The House committee appointed to canvass these retxurns and 
bring in a resolve was so impressed by this suggestion that in 
January, 1777, it reconmiended a constitutional convention as 
subsequently called in 1779. But the General Court did not 
care to let the task out of its own hands. By a resolve of May 
5, 1777, it requested the towns to instruct their representatives 
to the next General Court to form with the Council a constitu- 
tional convention. Not all the towns gave this permission. 
Boston, in particular, ordered its representatives to oppose a 
legislative convention. The General Court, it explained, would 
never "prevent the lately too prevalent custom of accumulating 
offices in one person," and forbid its own members "from ac- 
cepting any." The General Court ignored these protests, 
resolved itself into a constitutional convention on June 17, 1777, 
appointed a joint committee to draft a constitution, and again 
went about its legislative business. The comimittee did not 
report until December. In January, 1778, House and Coimcil 
again went into convention to discuss and amend the commit- 
tee's report, and on February 28 the completed constitution was 
accepted, and submitted to wniveraal suffrage for adoption or 
rejection as a whole by a two-thirds majority. It vas the first 
American State constitution to be formally submitted for popu- 
lar action. 

^ A part of the resolution adopted by the people of Concord is incorrectly printed 
in Th€ DOxUeB of the ConvenHan of 186S, I, 823. The frontispiece of this volume is a 
reproduction of the record of the Concord town meeting. The original is in the State 
Archives of Maasaehusetts. 
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2. The Constitution of 1778, and the Essex Result. 

The Constitution of February 28, 1778, was so imperfect that 
the Rev. William Gordon of Roxbury, chaplain of the House, 
publicly asserted that it had been framed with the express in- 
tention of having it rejected. (Shortly afterward the House 
dispensed with Dr. Gordon's services.) There was no Bill of 
Rights, which omission alone was enough to insure its rejection. 
There was a legislature of two branches, but the Senate was 
elected indirectly, and acted as the Governor's Council as well 
as upper House. The Governor had no veto power, and all his 
acts were limited by the advice and consent of the Senate, in 
which he had a seat and vote. The whole document was poorly 
arranged and loosely drafted. As Boston predicted, members of 
the Legislature were not forbidden to hold oflBces of their own 
creation. In one respect, however, the Constitution of 1778 
was more liberal than that of 1780; there was no property 
qualification for the electors of Representatives, and the Sena- 
tors were apportioned according to population, not taxable 
property. 

The Constitution submitted to the people of Massachusetts 
in 1778 was rejected by the emphatic vote of 2,083 yeas to 
9,972 nays. This decision was undoubtedly influenced by a 
pamphlet which appeared in April, generally called the Essex 
ResvU, as it was adopted by a convention of delegates from the 
towns of Essex County. The Essex Resvlt was drafted by a 
twenty-seven year old lawyer of Newburyport, who subse- 
quently became Chief Justice Parsons. He not only points out 
the defects in the Constitution of 1778 but undertakes to ascer- 
tain "the true principles of government" upon which he be- 
lieved the Constitution of Massachusetts should be founded. 
Following Locke and the eighteenth-century philosophers. Par- 
sons starts with tlie theory of popular sovereignty and natural 
rights. Some, like the rights of conscience, are inalienable, 
and are no proper objects for governmental action. These 
should be defined and retained in a Bill of Rights. Other 
rights must be given up to the supreme power of the State in 
order to enable it to protect the life, liberty, and property of 
the citizen. The great problem is to frame this government. 
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"Let the supreme power be so defined and balanced that the 
laws may have in view the interest of the whole; let them be 
wisely and consistently framed for that end, and firmly ad- 
hered to; and let them be executed with vigor and dispatch." 

The last clause strikes a new note in American political 
theory. Americans, so far, had been more concerned with pre- 
venting tyranny than with promoting efficiency. Owing to their 
experience with royal governors and judges, they were suspi- 
cious of the executive and judicial branches. Virginia had in- 
trusted her supreme power to the Legblature, which elected and 
largely controlled the Governor; Pennsylvania dispensed with 
the Governor and the upper House. But many of the leading 
thinkers among the patriots, notably John Adams, Thomas 
Jefferson, and James Madison, believed that the supreme power 
should be divided into a legislative, an executive, and a judicial 
power, each to be exercised by a different set of men, and all 
three co-ordinated by a series of checks and balances. Theophi- 
lus Parsons carried this doctrine a step further in the Essex 
ResvU, "The legislative power must not be trusted with one 
assembly. A single assembly is frequently influenced by the 
vices, follies, passions, and prejudices of an individual." It 
' should be divided into two branches, one to represent the people 
at large, among whom "we shall find the greatest share of po- 
litical honesty, probity and a regard to the interest of the 
whole; " the other branch to represent the property of the State, 
and to give a share in government to "gentlemen of education, 
fortune and leisure^among whom "we shall find the largest 
number of men, possessed of wisdom, learning, and a firmnes^ 
and consistency • of character." If each House has an equa 
voice, no law can be passed without the consent of a majoritji 
of "those members who hold a major part of the property," 
as well as a majority of the persons in the State. A Senate, 
furthermore, will be able to revise "crude and hasty determi- 
nations of the House." 

Vigor and dispatch are the chief qualities to be aimed at for 
the executive. "It should be able to execute the laws without 
opposition, and to control all the turbulent spirits in the state, 
who should infringe them. If the laws are not obeyed, the 
legislative power is vain, and the judicial is mere pageantry." 
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Let the executive power, then, be vested in one Governor, to be 
elected by all the people of the State. Give him a complete 
negative on all laws. He should have a "privy coimcil'' to 
advise with, not chosen by himself but by the House out of the 
Senate. As this will be a sufficient check on him, he should have 
a permanent fixed salary, and not be dependent, like the old 
royal Governors, upon the boimty of the Legislature. 

The judges also should be appointed during good behavior 
and have independent salaries. And as legislative appointment 
of judges has already proved unsuccessful, let them be appointed 
by the executive, but removable for misbehavior by the Legis- 
lature. 

In descending from the general to the particular, the Essex 
Result was not so apt, proposing a complicated system of indi- 
rect elections through county conventions. But the pamphlet is 
nevertheless an interesting expression of those principles upon 
which the Constitutions of Massachusetts and the United States 
were founded, and an early product of the school of political 
thought that tamed and ciu'bed the radical forces let loose by 
the American Revolution. 

3. The Constitutional Convention op 1779-1780. 

The Essex ResvU wished the framing of a constitution to be 
postponed until the end of the war, and did nothing to promote 
the idea of the special constitutional convention; that was purely 
a popular movement. The General Court, which had voted 
down the idea two years before, was sufficiently chastened by 
the recent rejection to take it up again in the spring of 1779. A re- 
solve of February 19 requested the people to decide in their spring 
town meetings whether they would empower their representa- 
tives to call a convention for the sole purpose of framing a con- 
stitution. The result was 6,612 yeas and 2,639 nays. Essex, 
Barnstable, and the Maine counties cast a light and unfavorable 
vote, while Boston and the three western cotmties of Worcester, 
Hampshire, and Berkshire cast a heavy and almost imanimously 
favorable vote.^ The Greneral Court then ordered the towns and 
plantations to elect as many delegates to the Convention as they 



1 Franklin and Hampden oounties were not incorporated until 1811 and 1812. 
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were entitled to send representatives, and expressly provided 
that every resident freeman twenty-one years of age should 
vote. As a property qualification was then required for voting 
for representatives, the Convention rested on a wider electorate 
than the existing State government. It derived all its authority 
from the people, in the widest contemporary political sense of 
that word; and to the people its work was submitted. It cut 
loose completely from the State government, even to the extent 
of refusing to apply to it for pay and mileage. 

This Convention of 1779-1780 had the greatest task of any 
constitutional convention in the history of Massachusetts, and 
performed it under peculiarly difficult circumstances. The 
period of its sessions, from September 1, 1779, to June 16, 1780, 
was perhaps the darkest of the Revolutionary War. A joint 
naval and military expedition, brought together by the State at 
great cost to dislodge the enemy from Maine, had ended in 
complete disaster. Sir Henry Clinton was conquering the 
Carolinas. Our French allies had not yet sent Rochambeau's 
army or De Grasse's navy. Washington was stalemated on the 
Hudson, his army imdermined by sickness and desertion. State 
and nation were on the verge of bankruptcy. The Tories were 
taking heart, and the neutrals going over to their side. Yet at 
this crisis the State was able to assemble a Convention of 312 
members, which, judged by its results, must unquestionably be 
called the greatest in its history. 

« Boston sent James Bowdoin (who was elected president of the 
Convention), Samuel Adams, John Hancock, Samuel Allyne 
Otis, and John Lowell the elder; Roxbury sent Increase Simmer; 
Braintree, its favorite son, John Adams; Salem, John Pickering, 
William Pickman, and Henry Higginson; Newburyport, Jona- 
than Jackson, Nathaniel Tracy, and the author of the Essex 
ResvU; Beverly, George Cabot; Groton, James Sullivan; 
Worcester, Levi Lincoln the elder; Springfield, Luke Bliss and 
William Pyncheon; Northampton, Caleb Strong, who holds the 
record for length of term as Governor of the Commonwealth; 
Scituate, Judge William Gushing; Taunton, Robert Treat Pame 
the signer; York, Judge David Sewall; and Brimfield, Thnothy 
Danielson. Hardly an eminent patriot in the State, who was 
not serving in some other civil or military capacity, was omitted. 
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At its first session, in the Meeting House in Cambridge, the 
Convention organized, adopted a set of ten rules and orders, 
elected a committee of thirty to prepare a draft, spent a day in 
"a general and free conversation" on the Constitution, "which 
lasted till sunset,'* and adjourned on September 7. 

The committee of thirty met at the "New Court House" in 
Boston, on the site of the present City Hall. It delegated its 
duties to a subcommittee consisting of James Bowdoin and the 
two Adamses; and that committee left the entire task to John 
Adams. No better selection could have been made. John 
Adams was in his forty-fifth year, at the height of his powers, 
and one of the highest authorities on political science in 
America. Long a student of government, his advice had been 
sought by the framers of the early constitutions in the southern 
States. He was highly equipped as a lawyer and a practical 
politician. As a patriot leader in the provincial government and 
the Continental Congress, and as a minister to France, his polit- 
ical experience was extensive. It was the task of John Adams 
to construct a govemmejit on the ruins of what his cousin 
Samuel Adams had done so much to destroy. 

The Adams draft, with one or two additions by the larger 
committee, was ready for the Convention at the beginning of its 
second session, on October 28, 1779. This entire session was 
devoted to the Declaration of Rights. Attendance fell off to 
such an extent that on November 11, when this first part of the 
Constitution was completed, the Convention adjourned to Jan- 
uary 6, 1780. This long recess did not promote better attend- 
ance, for in the meantime the hard winter of 1780, the last 
really "old-fashioned winter," set in. Boston Harbor was frozen 
up to Nantasket Roads, and the snow lay so deep in the inte- 
rior that travel was impossible save by snowshoes. Oldest in- 
habitants could remember nothing like it since 1717, and its 
equal has not been known since. The result was that the third 
session, at the Representatives' Chamber in the Old State 
House, was unable to transact any business until January 27, 
when sixty members were present, and the attendance never 
rose above eighty-two. Yet this was the most important session 
of the Convention. Almost every article of the John Adams 
draft of the Frame of Government was committed, debated, and 
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polished into its final form. On March 2 the Convention again 
adjourned, submitting the result of its labors to the people in 
a printed pamphlet, together with an address recommending its 
acceptance. 

4. The Ratification. 

The mode of ratification adopted by the Convention was pe- 
culiar. Profiting by the experience of 1778, it did not submit 
the Constitution as a whole to popular vote. Instead, it asked 
the adult freemen to convene in their town meetings to consider 
and debate the Constitution clause by clause, to point out 
objections, if any, to particular articles, arid to send in their 
returns to the secretary of the Convention, with the yeas and 
nays on every question. The people were then asked to em- 
power the Convention at an adjourned session on June 5 to 
ratify and declare the Constitution in force if two-thirds of the 
voters were in favor of it, or, if not, to alter it in accordance 
with the popular will as expressed in the returns, and ratify it 
as thus amended. It was now almost four years since the 
machinery of constitution making had been set in motion. 

About 16,000 people out of a total population of 363,000 
voted on the Constitution. This was a larger vote than was 
cast for Governor during the next six years. The town meet- 
ings freely accepted the invitation to criticise the Constitution; 
and their returns are a remarkable testimony to the political 
wisdom of the plain people of that day. A few objections were 
grotesque, and certain proposals were reactionary, but many 
were subsequently adopted as amendments to the Constitution. 

On June 6 the Convention convened for its fourth and last 
session at the old Brattle Street Church in Boston. It had 
previously invited the towns to replace their delegates by new 
members if they wished, but only a few did so. A committee 
was appointed to canvass the returns and report the result to 
the Convention. This conmiittee adopted a system of tabulation 
which to-day would be called poUtical jugglery. The towns had 
not voted on the Constitution as a whole, but article by article; 
and in many cases they proposed a substitute for an article they 
objected to, and voted on that instead of on the original. 
These votes on amended articles were either thrown out or 
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counted as if cast for the original article. Hence it was made to 
appear that every article of the Constitution had well over a 
two-thirds majority, although a fair tabulation would have 
shown only a bare majority for at least two.^ Doubtless the 
Convention felt justified in this rather questionable work by 
the imperious necessity of obtaining the adoption of the Con- 
stitution, for in some parts of the State the cry "No Constitu- 
tion, No Law," was being raised to excuse men from paying 
taxes or doing military service. On June 16 the Convention 
voted that the people have accepted the Constitution "as it 
stands in the printed form." The next day it provided for the 
first election of Governor and (General Court, and closed "with 
thanksgiving and prayer." On October 26, 1780, John Hancock 
was inaugurated the first Governor of the Commonwealth of 
Massachiisetts. 

VI. 

CONSTITUTIONAL DEVELOPMENT IN THE COMMON- 
WEALTH OF MASSACHUSETTS, 1780-1915. 

1. The Constitution of 1780. 

John Adams was a conservative, in the best sense of the word. 
He believed in preserving old institutions (like annual elections) 
that had proved their worth, in discarding others (like a de- 
pendent judiciary) that had not, and creating new ones (like the 
constitutional convention) to meet new needs. His plan was 
largely that of the Essex ResuU, which in turn was doubtless 
influenced by his own writings on government. The materials 
he chose from the old colonial and provincial structures, from 
concrete experiences in self-government for a century and a 
half, and from the constitutions of sister States. 

The Preamble, a new feature in constitutions, is Locke and 
Rousseau epitomized. The Declaration of Rights is derived 
from the Bills of Rights of other constitutions, from the colo- 
nists' own experience with governmental tyranny, and from 
sources as remote as Magna Carta.^ It was more nearly com- 

> Proceedings of the MaseachiiaeHe Historical Society, May, 1917. 
' Article XI is an expansion of Magna Carta, section 40, and the third sentence 
of Article XII is almost a literal translation of Magna Carta, section 39. 
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plete than any of its predecessors. Fourteen of the thirty arti- 
cles are almost identical with the Pennsylvania Declaration, and 
many of these were taken from the Virginia Bill of Rights of 
1776. Others are found in the early constitutions of Maryland, 
North Carolina, and Delaware. 

Three years later. Article I was held by the Supreme Judicial 
Court, all the judges of which had been members of the Con- 
vention, to abolish slavery in Massachusetts. It is doubtful 
whether it had been inserted for that purpose. Most of the 
other articles were designed to protect the civil rights of the 
citizens. Articles XIV and XXIV, against general warrants 
and ex post facto laws, were suggested by the provincial expe- 
rience with writs of assistance and parliamentary legislation. 
Subsequent constitutional conventions may be said to be based 
on Article VII. In John Adams's original draft. Article XVI 
protected liberty of speech as well as the press, but the Conven- 
tion amended it. Article XXIX embodied one of John Adams's 
prof oundest conceptions, — the preservation of impartial justice 
by a judiciary appointed during good behavior and assured of a 
fixed salary. The provincial judiciary had been most suscepti- 
ble to political pressure by being appointed during the King's 
pleasure, and having its salaries annually granted (or withheld) 
by the General Court. 

Article XXX states the central principle of the theory of sep- 
aration of powers, — that the three branches of government be 
exercised by a different set of men. Each branch of the govern- 
ment was "balanced" and "checked" by the other two. The 
supreme power, the people, checked all three through the Decla- 
ration of Rights. 

"In studying the relations existing between church and State 
under the revolutionary constitutions," writes Dr. William C. 
Webster, "one is impressed with the striking contrast between 
facts and pretensions."^ In almost every constitution were 
resonant and high-soimding clauses concerning the sacredness of 
religion and liberty, followed by others denying religious liberty 
to many creeds and sects. Our own was no exception. Article 
II of the Declaration of Rights guaranteed freedom of con- 

^ AnnaU of American Academy of Political and Social Science, IX, 403. 
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science, but Article III set up a quasi-religious establishment.^ 
It embodied in the fimdamental law of the Commonwealth a 
chiu-ch and State relationship formerly alterable by the Legis- 
latuire. CThe general principle was that every citizen of the 
Commonwealth mu'st pay taxes towards the support of the Con- 
gregational church of the town, parish, or precinct where he 
resided and where his property was located. The fourth para- 
graph allowed non-Congregationalists to pay their religious tax 
to their own pastor; but the courts construed this clause so 
narrowly that in practice it exempted only members of an in- 
corporated Episcopalian, Baptist, Methodist, or Uniyersalist 
church;\ A member of one of these bodies who resided too far 
.^from a church of his denomination to attend it, or a non-church- 
goer, had to help support a Congregational minister, — imless 
he lived in Boston, where the voluntary system prevailed. The 
article was distinctly the work of^ortKodox Calvinist Congrega- 
tionalists; it was intended (in spite of the fifth paragraph) to 
favor, and did favor, that sect. But the third paragraph had 
some unexpected results. Several of the towns and parishes, 
which thereby were given the exclusive right to elect their 
''public teachers" (ministers), were converted to Unitarianism, 
and settled Unitarian pastors over old Calvinist churches. The 
ratification of Article III was strongly opposed by Baptists 
and liberals of all shades. During the fifty-threewars it was 
in force it was fruitful in lawsuits, bad feeTrngTanapetty per- 
secution. 

The Constitution of Massachusetts was more liberal than 
many of the period in extending civil rights to Catholics. The 
oath of oflSce, however, was intended, as the Convention's 
address explained, to exclude "those from (MSces who will not 
disclaim these Principles of Spiritual Jurisdiction which Roman 
CathoUcks in some countries have held." Several attempts were 
made in the Convention to qualify the word " Christian," wher- 
ever it appears in the Constitution, with the word "Protestant," 
but without success. John Adams regretted the Convention's 
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^ The oystem cannot be described in any one word or phrase. It was not an 
establishment like that of the Church of England in Ireland and South Carolina, 
Jbecause the Legislature had no power to regulate doctrine and force confonnity; 
"and because dissenters received a share of the taxes levied for religious purposes. 
The Congregational churches were favored rather than established in Massachusetts. 
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insertion of the test oath, and Joseph Hawley, the patriot leader 
of western Massachusetts, refused an election to the State Sen- 
ate because of it. 

Chapter I, Section I, preserves the ancient title of the Legis- 
lature, the traditional commencement of the legislative year, 
and much phraseology of the Colony charter. In obedience to 
the principle of separation of powers, the legislative powers of 
the old provincial Council were assigned to a Senate, and its 
executive powers to a Governor's Coimcil; but the common 
origin of the two was preserved in their election. By this 
cliunsy method the whole Greneral Court chose nine of the forty 
"coimcillors and senators" to be the Council; the remainder 
constituted the Senate. After political parties were formed it 
became a regular thing for a Councillor-elect to refuse to leave 
the Senate, fearing to cut down his party's majority; the 
vacancy in the Council would then (Chapter II, Section III, 
Article II) be filled from the people at large. The Governor, 
imlike the President of the United States, was not allowed to 
select his own Cabinet or Coimcil, since the latter was created 
to check any tyrannizing tendencies that might crop out in 
the person of the chief magistrate. All the States but two 
had a Coimcil. About thirty years later, John Adams wrote 
a friend that he was heartily sick of the Governor's Coimcil, 
and in the Convention of 1820, old as he was, he made a speech 
in favor of its being elected by the people or abolished alto- 
gether. 

"The House of Representatives is intended as the Repre- 
sentative of the Persons, and the Senate of the property of the 
Commonwealth," states the address of the Convention of 1780 
to the people. Chapter I, Section II, Articles I and V, adopted 
the scheme of the Essex Result for making the Senate responsive 
to property interests, — an apportionment of the Senators ac- 
cording to the taxable property of senatorial districts, with a 
high property qualification for the oflSce. The famous gerry- . 
mander of 1812 was a rearrangement of senatorial districts. 
Power to try impeachments presented by the lower House was 
also granted to the Senate. 

In spite of the fact that the House was supposed to represent ( 
the people at large, Chapter I, Section III, Article IV, adopted i 
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a property qualification for voting for Representatives as well 
as Senators. The qualification was not large and in practice 
soon became a dead letter; but it was fifty per cent higher than 
that of the Province charter, and exceeded the requirements in 
every other State save South Carolina. A number of towns 
strenuously objected to it as unfair, undemocratic, and a viola- 
tion of the principle of "no taxation without representation/' 
It is diflSciilt to understand why the manhood electorate that 
voted on the Constitution of 1780 consented to its own partial 
disenfranchisement by accepting this article. 

The town of Newton, in its return on the Constitution, de- 
manded the extension of the referendum to ordinary legislation. 
It proposed that upon application of the selectmen of seven 
towns, any act of the Legislature must be submitted to the 
town meetings, and might be repealed by a majority of those 
voting thereon.^ 

The distribution and numbers of Representatives in the lower 
House was an open constitutional question in Massachusetts 
until Amendment XXI was adopted, in 1857. The problem 
was a three-cornered one, — to reconcile the desire of the small- 
est towns to retain their traditional right to one Representa- 
tive, and the claim of the urban centers to a proportional num- 
ber, with the necessity of keeping the size of the House within 
reasonable boimds. John Adams at least satisfied town and 
country, which is more than can be said of the revisions between 
1820 and 1863. But in 1812 the membership of the House 
exceeded 700, or 1 to every 1,000 people. A similar proportion 
would give us to-day a representative body 3,700 strong. The 
quorum for the House was so ridiculously small that it was no 
larger at times than the membership from Boston alone. 

The property qualifications for office were higher than in any 
contemporary constitutions, except those of New Jersey, South 
Carolina, and Georgia. 

Chapter II, Section I, on the Governor, created the most im- 
posing and independent chief executive in the United States. 
In only three other States was the Governor elected by the peo- 
ple, and no other State granted him so great a power of ap- 
pointment, or a share in legislation. John Adams and The- 
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ophilus Parsons believed in an absolute veto; but the Convention 
amended John Adams's draft by allowing the Legislature to 
override the veto by a two-thirds majority. The absence of any 
constitutional restriction on the Governor's re-election was also 
unprecedented. Governors Hancock and Strong were both re- 
elected ten times. 

Chapter III, on the judiciary, repeated the principle of fixed 
tenure and salary already stated in Article XXIX of the Dec- 
laration of Rights. The people have frustrated every effort 
of the politicians to revise this chapter, — only one amendment 
(XXXVII), and that of an interpretative character, ever having 
been ratified. 

In Chapter HI, Article I, it was provided that the judges 
may be removed at any time by the Governor, with the consent 
of the Council, on the address of both houses of the Legislature. 
This power of removal has been sparingly exercised, and only 
once — the anti-slavery case of Judge Edward G. Loring — 
abused. di^ 

Chapter V, Section I, described the rights and privileges of 
Harvard College. Section II, on "the encouragement of litera- 
tiu-e, etc.," was John Adams's favorite section. He wished 
Massachusetts to emulate foreign governments in the promotion 
of scientific research and scholarship. He was particularly 
anxious lest the "natural history" and "good humor" clauses 
be deleted by the Convention. The section indicates a much 
broader conception of governmental action than was conmion in 
the individualistic America of that day. 

Chapter VI, Article X, providing for the possible holding of 
a constitutional convention in 1795, secured a more narrow 
popular majority than any other article of the Constitution. 
There was a general feeling of its inadequacy. 

The decennial valuation provided for in Chapter I, Section 
I, Article III, was a unique feature of the Massachusetts 
Convention. 

Although faulty in many of its details, the Constitution of 
1780 was the most successfid and enduring State constitution of 
the Revolutionary period. The separation of powers was car- 
ried out more boldly and logically than ever before, and the 
drafting was greatly superior to the standard of the day. It has 
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been possible, in the last one hundred and thirty-six years to 
change outgrown details while retaining the framework almost 
unimpaired. No other American constitution has had as long a 
life; no other written constitution now in force dates back so 
far. 

The Constitution went into eflFect on October 25, 1780, when 
John Hancock was inaugurated the first Governor of the Com- 
monwealth. At the foot of his proclamations appeared for the 
first time the now familiar formula, "God save the Common- 
wealth of Massachiisetts." 

2. The Constitutional Convention of 1820. 

The vote on the question of calling a constitutional conven- 
tion in 1795 was the heaviest in proportion to the electorate 
ever cast in Massachusetts on a constitutional question, being 
greater than the total vote for Governor the same year. A bare 
majority was in favor of revision, but as Chapter VI, Article 
X, required a two-thirds majority, no convention was held. No 
other method of amendment was provided, hence a new con- 
vention was necessary for constitutional development. The 
right of the people to call one whenever the majority wished 
might be inferred from Article VII of the Declaration of Rights, 
as well as the precedent of 1779, and the general practice of 
American States. 

The direct occasion for holding the Convention . of 1820 was 
the separation of Maine from Massachusetts. Governor Brooks, 
after alluding to this matter in his message of January 13, 1820, 
inquired whether general "considerations affecting the interests 
of the people, as coimected with the future operations of the 
government, will not, at the present time, call for at least, a 
partial revision of the Constitution?" 

"The indefeasible right of the people 'to institute govern- 
ment,' and 'to reform, alter, and change the same, when tbeir 
protection, safety, prosperity, and happiness require it,' is dis- 
tinctly asserted in the bill of rights. But the Constitution 
contains no provision for a revision after the year 1795. Yet as 
the legislative power extends to every object that involves the 
good and well-being of the Commonwealth, which is not speci- 
fically excepted, we may infer the right and duty of the Legis- 
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lature, to submit to the consideration of the people either the 
general question of revision, or such propositions for particular 
amendments, as they shall judge to be most promotive of the 
public good. 

"The subject, gentlemen, is constitutionally in your hands." 

The (reneral Court took no action at its winter session, possi- 
bly because it was not certain until March 3, when the Maine- 
Missouri bill passed Congress, that the separation would really 
take place. On March 15, after the Legislature of 1819-1820 
had adjourned, Maine left us. The consequence was that only 
thirty-one Senators from ten districts, instead of forty Senators 
from thirteen districts, assembled at the State House on the last 
Wednesday in May, 1820. Certain newspaper critics deemed 
this a breach of the Constitution, reparable only by the speedy 
summons of a constitutional convention without wasting time 
over a popular referendum. A Senate committee appointed to 
consider the question reported on June 10 that in its opinion no 
constitutional action was necessary. Since, however, "a very 
general expectation exists among the people in every quarter of 
the State that the occasion would be taken, and was favorable 
for the revision of the Constitution," they begged leave to re- 
port a bill for taking the sense of the people on that subject. 
This bill, with an original requirement for a two-thirds major- 
ity, amended to a bare majority, became a law on June 16. 

It was much more elaborate an enabling act than the resolve 
of February 19, 1779, and provided that in case the people 
chose to have a convention each town could elect as many 
delegates as it was, entitled to send Representatives to the Gren- 
eral Court. No one was allowed to vote for delegates unless 
qualified to vote for Representatives. The Convention of 1820, 
unlike its predecessors, did not rest on universal suflFrage; but it 
was granted full power to determine the mode and manner of 
submitting its work to the people, with a blank check on the 
treasury for pay and expenses. 

On August 21 the people decided, by a vote of 11,756 to 
6,593, to hold a convention. Hampshire and Franklin counties 
and about seventy towns throughout the State voted against it, 
but several of these towns sent delegates who took a leading and 
constructive part in the debates. The election of delegates took 
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place on October 16, and the Convention assembled in the old 
Representatives' Chamber of the State House on November 15. 
It was the largest of our constitutional conventions, the total 
membership being four hundred and eighty-five.^ 

The period was unusually favorable for a constitutional con- 
vention. It was the "era of good feeling'* in national politics, 
and President Monroe was that year almost unanimously re- 
elected. Political rivalry was still keen between the local Fed- 
eralism and Democracy, but the bitter partisanship of the War 
of 1812 was over, and Fusion tickets for delegates were sup- 
ported in several towns. Among those elected were the ven- 
erable John Adams and one other member of the last Conven- 
tion; Chief Justice Parker; Judge Story of the Supreme Court 
of the United States; Lemuel Shaw, the future Chief Justice, 
and many experienced lawyers and politicians of both parties, 
such as Daniel Webster, Josiah Quincy, Joseph B. Vamam, 
William Sullivan, James T. Austin, George Bliss, future Gov- 
ernor Levi Lincoln, and General Henry A. S. Dearborn. After 
John Adams had declined the presidency of the Convention on 
accoimt of his great age. Chief Justice Parker was elected by a 
majority of one, his nearest competitor being Judge Story, 
Party feeling was evident in this contest. Judge Parker, an 
ardent Federalist, had delivered so many political lectures on 
what the Convention ought not to do, in his charges to the 
grand juries during the fall term, that a sarcastic contributor 
to the Bodon Patriot urged the Convention to delegate its 
powers to the Supreme Court and adjourn forthwith. Judge 
Story had Democratic antecedents. But no party feeling is evi- 
dent in the debates. It was Samuel Dana of Groton, a leader 
of the old radical Democracy of Jefiferson's time, who struck the 
keynote of this Convention on its opening day by saying "that 
the Constitution should be approached with great reverence, 
and that we should proceed with great caution." As President 
Parker afterwards admitted in a letter to Senator Otis, "the 
whole talent of the Democratic party was arrayed on the side of 
soimd principle and good order.*' That the Federalist delegates 
presented a solid phalanx on the conservative side goes without 
saying 

^ Not including five delegates elected who did not take their seats. 
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Judge Story wrote of the Convention: — 

There was a pretty strong body of Radicals, who seemed well disposed 
to get rid of all the great and fundamental barriers of the Constitution. 
Another class still more efficient and by no means small in number, was 
that of the lovers of the people, alias the lovers of popularity. . . . But 
after all these deductions, there was a strong body of sound, reflective, in- 
teUigent men, who listened and were convinced, and marched onward with 
A steady eye to the public good. On the whole, I never knew so great a 
nmnber of men, who seemed to be so dehberative, upon whom argument 
produced so powerful and wholesome an effect, and who could be so com- 
pletely taken away from their own obstinate prejudices.* 

On November 16 the Convention adopted a set of forty-five 
rules and orders, and soon after voted itself the moderate com- 
I)ensation of $2 per diem and two daily newspapers for each 
member, the latter being a conunon legislative perquisite in the* 
nineteenth century. The method of procedure was then deter- 
mined upon. All those parts of the Constitution of which there 
was any question of revision were divided among ten commit- 
tees, appointed by the president, instructed to report to the 
Convention what amendments, if any, to those parts should in 
their opinion be adopted. Most of November 20 and 21 was 
passed in debating contested elections of delegates. As early 
as the 22d the committees began to report, and the rest of the 
Convention, up to and including its last session, on January 3, 
1821, was spent in debating and amending its reports in com- 
mittee of the whole. 

Three different methods of submitting the Convention's work 
were discussed: (1) to incorporate all the amendments decided 
upon into the fundamental law, and submit this substantially 
new Constitution to the voters for acceptance or rejection; (2) 
to submit all the amendments in a lump; (3) to divide the 
alterations recommended by the Convention into a number of 
separate propositions, the popular acceptance of any one of 
which would be compatible with the rejection of all the rest, 
the accepted propositions to become amendments to the Con- 
stitution of 1780. The Convention of 1853 attempted a com- 
bination of the first and third methods, and fell between two 
stools. The Convention of 1820 adopted the third method, 

1 Life and LeUen of Joseph Story, I, 394. 
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although Josiah Quincy said it would be impossible for the peo- 
ple "to examine and discuss intelligently such a number of 
propositions." 

The proposed amendments, accompanied by an address, were 
submitted for ratification to the qualified voters (not to univer- 
sal suffrage, as in 1780) in fourteen propositions, to be voted 
upon April 9, 1821. A committee of the Convention was ap- 
pointed to meet at the State House on May 24, count the 
votes, and declare such propositions as secured a majority to be 
ratified and accepted as amendments to the Constitution. The 
total vote for and against each article was to be certified by the 
committee to the Governor and the General Court, and those 
articles ratified were to be "promulgated and made known to 
the people in such manner as the General Coxu!t shall order." 

The work of this Convention may be most convenientiy 
grouped under the fourteen propositions it submitted. 

The first was an amendment to the Declaration of Rights, 
Articles III and XII. It was not ratified. Much discussion 
was provoked by the proposed alteration of Article III, on the 
relations of church and State. It was a conservative amend- 
ment, simply deleting the second paragraph, on forced attend- 
ance at public worship; making clear and definite the principle 
of the fourth paragraph (which had been impaired by judicial 
decision), that every one had a right to pay his religious taxes 
to a pastor of his own denomination; and extending this right 
tp Catholics. The connection of church and state, compulsory 
taxation for religious worship, and the advantageous position of 
the Congregational churches were unimpaired. 

This very mild amendment did not go far enough for the 
more liberal (or perhaps Judge Story would have called it radi- 
cal) section of the Convention. Old John Adams, to his eternal 
credit, proposed that "all men of all religions" be substituted in 
the fifth paragraph of Article III for "men of every denomina- 
tion of Christians," as having the equal protection of the law, 
Childs of Pittsfield proposed an amendment similar to the 
Eleventh Amendment, adopted in 1833, withdrawing State sup- 
port from the churches. Awful consequences to religion, moral- 
ity, and to the State were predicted if the Childs amendment 
should be adopted, all ignoring the fact that Boston had had 
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the modem voluntary system since the coming of the Puritans. 
Leverett Saltonstall of Salem deemed voluntary support a 
"fearful experiment. . . . Our temples of worship will decay 
and fall around us. Those beautiful spires that now ornament 
our towns and villages will fall to the ground." Besides, de- 
priving Congregational parishes of the right to tax all non- 
churchgoers and non-resident property-owners within their 
limits will impair a vested interest. "Corporate rights and priv- 
ileges are sacred things. ... I stand as in the presence of our 
ancestors; they conjure us not to destroy what they planted 
with so much cafe. . . . Let us not in one hour destroy the 
venerable work of two centuries I Above all, on this day, the 
anniversary of the landing of the Pilgrims," etc. Daniel Web- 
ster supported him, and the Childs amendment was twice 
rejected. But its adoption by the Convention would have served 
no purpose, for Proposition No. 1 as it stood was too radical for 
the people. It was rejected by a vote of 11,065 to 19,547, — 
Suffolk and Middlesex, Barnstable and the Island counties alone 
voting in favor. 

Proposition No. 2, which was also rejected, provided that all 
State elections be held on the same date, the second Monday in 
November, instead of at different dates in April and May; and 
that the political year should conmience the first Wednesday in 
January, instead of the last Wednesday in May. This would 
have the advantage of eliminating one session of the Legisla- 
ture, for at the spring session hitherto the General Court had 
done little more than organize, elect the Coimcil, etc., and then 
disperse in time to get in the hay. But the last week in May, 
"election week" or "anniversary week,'* had long been the gala 
season of Massachusetts, when religjlous wd charitable associa- 
tions held their annual conventions at the capital. This holy 
week of Protestants, as Dr. Holmes called it, was marked by 
many festivities of a jovial nature, culminating with Artillery 
election on Boston Common. In the Convention Daniel Web- 
ster defended the spring elections because they tended to keepi 
State and national politics distinct. Josiah Quincy opposed any 
change "in a great institution established by our ancestors, at 
the first settlement of our country." In January "a snow 
storm, of the ancient violence and depth," might change the 
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whole political power of the State. And would the learned and 
religious societies change their annual convention to January? 
"As well take the warm and glowing sun of May from the sign 
in which he predominates at that season, and place him in the 
sign which rules the inverted year; as well take the flowers 
and green surface of June, and spread them a§ a carpet in Jan- 
uary, a3 transfer the institution of the former period to those 
of the latter. It could not be done. Nature is against it." 
And the people apparently agreed with Mr. Quincy, for they 
rejected Proposition No. 2 by a vote of 14,164 to 16,728, in 
spite of a favorable vote from all the counties west of Worces- 
ter, and south and east of Plymouth. Yet only ten years later, 
in 1831, the people ratified Amendment X to the Constitution, 
almost identical with the second proposition of 1820, by a vote 
of three to one. 

The third proposition, clearing up a doubtful point on the 
exercise of the Governor's veto, was adopted, and became the 
filst amendment to the Constitution. Proposition No. 4, 
adopted as Amendment II by a vote of 14,368 to 14,306, em- 
powered the General Court to grant city charters to towns of 
{ 12,000 inhabitants and over. Attachment of the people at large 
to the township system caused the narrow majority of 62 votes; 
only an overwhelming vote in Boston, whose 43,300 inhabitants 
had outgrown government by selectmen and town meetings, 
secured the adoption of this proposition. 

Proposition No. 5 dealt with the thorny subject of the size of 
the General Court and apportionment of representation. It was 
A practically identical with Amendment XIII, ratified in 1840, 
' adopting a minimum unit and mean increasing number for 
representation, almost tenfold that of the original Constitution. 
In addition it proposed to make the counties senatorial dis- 
tricts, to prevent gerrymandering, and to adopt the old altema^ 
tive for electing the Council (by the General Court, from the 
people at large) as the only method. It was in the debate on 
this clause that John Adams rose to suggest that the Council be 
elected by the people (as it has been since 1855), or abolished 
altogether. 

Levi Lincoln proposed to apportion the Senators according to 
population (as also accomplished in Amendment XIII), not 
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wealth. "Property is incompetent to sustain a free govern- 
ment," he said. "Intelligence alone can uphold any free gov- 
ernment." It was said that Suffolk County in 1820 had one 
Senator for every 7,500 inhabitants; Berkshbe, one for every 
20,000. This system was defended by John Adams as the only 
method to "render property secure," which he insisted was the 
"gjreat object" of government, and by Judge Story in one of the 
longest apd greatest speeches of the Convention. As it was, 
the people rejected Proposition No. 5 by a vote of two to one, 
and there is no reason to suppose that the Lincoln amend- 
ment would have rendered it more palatable. 

Proposition No. 6, which became Amendment III to the Con- 
stitution, provided that all tax-paying citizens could vote for 
elective oflBcers. It was first proposed, by John Keyes of Con- 
cord, to adopt universal male suffrage. His colleague Samuel 
Hoar strenuously opposed this, on the ground that the old 
property qualification stimulated young men to be sober and 
industrious. Universal suffrage "went directly to sap the foun- 
dations of society." Josiah Quincy made the more valid objec- 
tion that Massachusetts was destined to become a manufactur- 
ing State, when the votes of the proletariat would be delivered 
by their employer. Thirty years later the secret ballot law was 
passed to remedy this abuse. 

The Keyes resolution was defeated, 185 to 157, but reconsid- 
ered by a vote of 201 to 200, Daniel Webster, as chairman of 
the conmiittee of the whole, giving his casting vote in the af- 
firmative. George Blake of Boston then introduced the tax- 
paying qualification as an amendment, which was adopted; and 
Proposition No. 6 was ratified as Amendment HI by a vote of 
18,702 to 10,150, Bristol and Hampden counties alone opposing. 
This apparent extension of the franchise really made very little - 
difference, as the old property qualification had long been a 
dead letter. The vote for Governor in 1822, the first year that 
Amendment HI was in force, was smaller than for some years 
preceding. 

Proposition No. 7, which was accepted by a small majority as 
Amendment IV to the Constitution, somewhat increased the 
appointing power of the Governor and Council at the expense of 
the General Court. The most popular of the Convention's 
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propositions was No. 8 (Amendment V), extending the right to 
vote for captains and "subalterns" of the militia to all members 
of their respective companies. 

Proposition No. 9, on the judiciary, was the product of some 
of the master minds of the Convention; but was rejected by the 
people and never subsequently adopted. The report of the 
judiciary committee, signed by Judge Story, recommended that 
the "recall" provision in Chapter III be emasculated by re- 
quiring a vote of two-thirds of both Houses for the joint address 
recommending removal. 

In the debates, Lemuel Shaw and Daniel Webster defended 
this limitation on the ground that the judiciary could never be 
independent while subject to removal by a legislative majority.^ 
Levi Lincoln "was entirely satisfied with the Constitution as it 
was. He had never heard till now, and was now surprised to 
hear, that there was any want of independence in the judi- 
ciary." A compromise was finally agreed upon to the effect 
that no joint address for removal of a judge should be passed 
without cause shown and opportunity given to be heard in his 
defence. James T. Austin, the future Attorney-General, op- 
posed even this change. "While we secure the independence of 
the judges, we should remember that they are but men, and 
sometimes mere partisans. He had heard of men being elevated 
to high judicial stations, not because they were the most able 
and the most learned, but because they stood in the front ranks 
of their party." The Story committee also recommended that 
the Legislature be empowered to establish a supreme court of 
equity. The Convention negatived this, but incorporated with 
Proposition No. 9 a provision for the removal of justices of the 
peace, in the same way as judges; and the elimination from the 
Constitution of Chapter III, Article II, on the giving of ad- 
visory opinions by the justices of the Supreme Judicial Court.* 
The people rejected Proposition No. 9 by a vote of 12,471 to 
14,518. 

The Tenth Proposition referred to Harvard University, and 
was also rejected. Chapter V of the Constitution was originally 

^ It was not claimed that the Legislature had abused the power of recall. Only 
three judges had been recalled before 1820, — a justice of the Supreme Judicial Court 
for disability, and two judges of the Court of Common Pleas for extortion in office. 

' Four reasons for this are given in the address of the Convention. 
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referred to a committee of which Josiah Quincy, the future 
president of the University, was chainnan. He reported no 
alteration expedient, and argued that the college charter of 1642 
was inviolable, even by constitutional amendment. This did not 
satisfy the Convention, which appointed a committee of five to 
inquire into and report upon the constitutional rights and priv- 
ileges of the college, and the state of the donations made it by 
the Commonwealth. The report of this committee, signed by 
Daniel Webster, gave a brief account of the college funds and 
donations, which turned out to be unexpectedly small, and con- 
firmed the statement of Josiah Quincy regarding the sanctity of 
the charter. Having asked and obtained the requisite consent 
from the college corporation and board of overseers, the com- 
mittee recommended that Article V of the State Constitution be 
amended by opening the clerical places on the board (then con- 
fined to ministers of Congregational churches) to ministers of 
every denomination of Christians. This was accordingly 
adopted as Proposition No. 10, which the people rejected by an 
unaccountably heavy vote, Suffolk County alone being in favor. 

The Eleventh and Twelfth Propositions, adopted as Amend- 
ments VI and Vn, substituted a single oath of allegiance to the 
Commonwealth of Massachusetts for the complicated politico- 
religious oaths of oflBce in Chapter VI, Article I. Like other 
questions involving religion, this one caused considerable dis- 
cussion on both sides, several members being in favor of retain- 
ing the old tests. "We have agreed," states the Convention's 
address, "that the declaration of belief in the Christian religion 
ought not to be required in the future; because we do not think 
the assuming of civil office a suitable occasion for so declaring; 
and because it is implied, that every man who is accepted for 
office, in this community, must have such sentiments of reli- 
gious duty as relate to his fitness for the place to which he is 
called." 

The Thirteenth Proposition, ratified as Amendment VHI to 
the Constitution, prohibited certain pluralities overlooked in 
1780, as well as the holding of certain Federal and State offices 
by the same person. 

The Fourteenth Proposition, adopted in Amendment IX, 
provided the regular system of amending the Constitution 
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which is still in force. It differed from the original form in 
Daniel Webster's committee report in that the latter required 
the assent of "two-thirds of the members of both houses" to 
propose an amendment, and a "majority of the qualified 
voters" to ratify it. This last requirement was struck out, for 
it would have made the amendment of the Constitution prac- 
tically impossible. Webster also consented to substitute a 
"majority of the senators and two-thirds of the house of rep- 
resentatives present and voting thereon" for the first part, 
Quincy and Austin opposing, Lincoln and Vamum supporting 
the chairman. 

After the retxu*ns had been duly corrected and certified by the 
Convention's committee. Governor Brooks, on June 5, 1821, 
declared the first nine amendments to the Constitution adopted. 
The Convention of 1820, then, was a success. Nine of its four- 
teen propositions were immediately adopted, and three others 
were substantially adopted within the next twenty years. Fur- 
thermore, the door for all future amendments was opened by 
Amendment IX. But the ostensible reason for summoning the 
Convention, the difliculty over the Senate, following the separa- 
tion of Maine, was almost overlooked by the Convention itself, 
and finally incorporated in a proposition that the people refused 
to accept. 

3. Period 1821-1850. 

The first two amendments to the Constitution adopted under 
Article IX were of the highest importance. Amendment X 
/ (1831) was the same as Proposition No. 2 of the Convention of 
1820. It altered the beginning of the political year from the 
traditional last Wednesday in May to the first Wednesday in 
January, where it still remains, and placed all the State elec- 
tions for the first time on the same date, the second Monday in 
November. Amendment XI, adopted in 1833, withdrew State 
support from the churches. It permitted religious societies to 
tax their own members (a right finally withdrawn by Chapter 
\ 419, Laws of 1887), but defined members in such a way .that an 
equality of sects was established, and church separated from 
State. All the unwilling members of the old Congregational 
parishes were now permitted to withdraw their membership at 
will, and not reauired to ioin any other parish. "And no 
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person shall hereafter be made ... a member of any parish or 
religious society, so as to be liable to be taxed therein for the 
support of public worship . . . without his express consent for 
that purpose first had and obtained.'' ^ 

In the meantime the old system of representation was be- 
coming more and more unsatisfactory, leading to an abortive 
movement for a constitutional convention that merely compli- 
cated matters, and finally to the Convention of 1853. 

The size of the House of Representatives ebbed from its high 
mark in 1812, when the act payihg members' salaries out of the ji 
State treasury was repealed. During the next decade it fluctu- 
ated between 160 and 398. As long as the expense of member- 
ship fell on the towns, they exercised their franchise sparingly 
and irregularly. When the public treasury again undertook the 
burden, the size of the House again passed 600, the session 
lengthened out, and annual expenses increased fivefold. 

This condition of affairs became almost an annual subject of 
unfavorable comment in the Governor's message, and of agita- 
tion in the press and the General Court. If a remedial amend- 
ment passed the Legislature, it stimulated the small towns to 
send enough members to the next Legislature to prevent its 
getting before the people. A new constitutional convention 
seemed the only remedy. 

On January 10, 1833, the House ordered a committee to con- 
sider the propriety of taking the sense of the people on holding 
a convention to amend that part of the Constitution relating to 
representation. A week later Robert Rantoul, chairman of the 
committee, reported in favor of it. He was strongly of the 
opinion that the House could never be persuaded to adopt a 
reform that would cost some of its members their places. And 
if a constitutional convention is authorized "it will be inexpe- 
dient to attempt to impose any restriction upon its delibera- 
tions. The whole Constitution must pass under revision. . . . 
The present time is exceedingly favorable to a calm considera- 
tion of this important subject, and that further delay may bring 
us to a period of strong party feeling, and of great political 
excitement . . . when amendments of the Constitution will be 

^ Partly quoted from the act of April 1, 1834, which was passed to carry out 
the purpose of Amendment XI. The vote on this amendment was 32^4 to 3,372, 
the largest relative majority for any constitutional amendment ever ratified in 
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attempted under less favorable circumstances than at present/' 

A bill similar to that of 1820 was submitted with the report.^ 

In the meantime the House had requested the justices of 

the Supreme Judicial Court to give their opinions On two ques- 

, tions: First, whether an act of the Legislature which should 
f xyfprovide for taking the sense of the people on holding a conven- 

*tion for revising some specified part of the Constitution could 
restrain such convention from proposing amendments to other 
parts of the Constitution? Second, can any specific amendment 

, to the Constitution be made in any other manner than that 

• prescribed in Amendment X? Chief Justice Shaw and Justices 
Putnam, Wilde, and Morton replied on January 24, 1833, that 
under the Constitution the second question must be answered in 
the negative. As to the first, a constitutional convention, being 
extra-constitutional, would derive all its power from the poptdar 
vote, aaid be bound by its terms.* The justices, it will be noted, 
expressed no opinion on the question whether a convention 
might be called for a general revision, as the committee pro- 
posed.' After the opinion was delivered, the bill in question 
passed a second and a third reading, but was then indefinitely 
postponed. 

The convention question came up again in 1834. A bill was 
proposed that year, in defiance of the opinion of the justices, 
proposing to limit the competency of the convention on whose 
sunmions the sense of the people was asked to amending the 
articles of the Constitution on representation.* This bill was 
indefinitely postponed on March 13, by a vote of 183 to 128, 
and the convention movement slumbered fifteen years. 

The reform of the representative system by a single amend- 
ment was again attempted. The Legislatures of 1835-1836 
passed Amendment XII, which was ratified the same year, — 
the first reform in representation since 1780. The old unit of 
representation and mean increasing number were doubled. 
Towns having less than 300 ratable polls cotdd either elect a 

^ Houae Document No. 11, 1833. 

s 6 Gushing, 573, Houae Document No. 17, 1833. 

* The Rhode Island opinion of 18f3 (14 R. I. 640) is the unique authority for 
the view that a convention cannot be called without q;>ecial provision in the Con- 
stitution for it, a view contrary to the general practice of the States. Over thirty 
constitutional conventions have met in the United States without any authority 
in the constitution for their assembling. 

* House Document No. d7, 1834; House Jotimal for 1834, 433. 
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representative at stated intervals (see Paragraph 2 of the 
amendment), or combine with other towns to form a representa- 
tive district, — an opening wedge for the iiiftt t system. ^ 

But Amendment XII did not reduce the membership of the 
House below 500, and hence led to Amendment XIII in 1840, 
which substituted inhabitants for ratable polls as a basis of 
representation, and made other changes in the system which 
satisfied nobody. The existing senattorial districts were made 
permanent, and Senators were assigned to them according to 
the number of inhabitants. The old property apportionment, 
which John Adams and Theophilus Parsons considered a neces- 
sary balance in a republic, was abolished. Amendment XIII 
also adopted the system of electing the Council recommended 
by the Convention of 1820, and abolished property qualifica- 
tions for Coimdllors, Representatives, and Senators. 

4. The Constitutional Convention op 1853. 
(a) Origin, 18B(hl85S. 

The Constitutional Convention of 1853 arose mainly out of 
dissatisfaction with the system of representation, and was pro- 
moted by a new dispensation in State politics. At the elec- 
tion of 1850 the Democratic party and the Free-Soil party, or 
" Conscience Whigs," formed a working agreement known as the 
" Coalition," which prevented the Whig candidate for Governor 
from polling a majority, secured control of the Legblature, 
elected the Democratic candidate ((Jeorge S. Boutwell) Gov- 
ernor, and sent a Free-Soiler (Charles Sumner) to the United 
States Senate. The strength of the Coalition lay in the interior! 
of the State, which was becoming somewhat apprehensive of the| 
growth of the manufacturing towns, and their consequent 
growth of representation under Amendment XIII. Another 
source of dissatisfaction was the fact that the larger counties 
and cities, as well as the smaller counties and towns, elected 
their Senators and Representatives on a general ticket. Mid- 
dlesex County and Boston, both strong Whig units, could be 
depended upon to elect six Whig Senators and forty-five Whig 
Representatives every year. 

Governor Boutwell called attention to these "inequalities'' 
of representation in his inaugural message of January, 1851 
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Before the month was over a joint committee was appointed to 
report a "more equal and just system of representation." On 
March 26, 1851, this committee reported a draft amendment 
which lowered the minimum population entitling a town to one 
Representative annually, and enlarged the "mean increasing num- 
ber/' Obviously this favored the small towns at the expense of 
the larger ones. The Boston Daily Advertiser computed that it 
would give 119 Representatives to 139 towns with about 140,000 
inhabitants and the same niunber to 40 towns and cities with 
about 500,000 inhabitants. The amendment did not secure the 
necessary two-thirds majority in the House. Immediately after 
its failure, a bill was introduced into the Senate for taking the 
sense of the people on calling a constitutional convention. Like 
ordinary bills, this required only a bare majority of both Houses 
to become a law. The Whig press proclaimed' it a case of post 
hoc propter hoc; the Coalition press insisted that a change in rep- 
resentation was only one of many desirable constitutional reforms. 

The constitutional convention bill became a law on May 24, 
1851, and was voted on at the regular State election on November 
10. The result was 60,972 in favor, 65,846 opposed. Plymouth, 
Worcester, and Franklin counties were the only ones to cast a 
favorable vote. But, acting on the advice of Governor Bout- 
well, the proposition was renewed in the next Legislature. A 
joint special conunittee, which included two leading Coalition- 
ists, Whiting Gnswold and Anson Burlingame, made a long 
report in favor of a constitutional convention, with a new bill 
to that effect. The conmiittee undertook to "point out only 
those parts of the Constitution, where palpable defects exist." 
It demanded the usual changes in the representative system; 
the election of more officials by the people; a Ihnitation erf legis- 
lative sessions to one hundred days; the prohibition of special 
acts of incorporation; "the plurality system in more of our elec- 
tions;" abolition of "the present cumbersome, formal mode of 
organizing" the government; popular election of justices of the 
peace, and limitation of their term and jurisdiction; State elec- 
tions on the same date as national elections; and a reservation 
of certain sources of income for a school fund. It believed no 
change in the judiciary necessary, that branch of the govern- 
ment having been entirely satisfactory. 

The conmiittee m*ged a constitutional convention as the only 
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proper means to secxire so general a revision as seemed to them 
necessary. "We can think of nothing more rash or dangerous, 
than for the Legislature, in connection with the hundreds of 
other subjects which press upon its attention, to enter at the 
same time upon a general revision of the Constitution." Many 
citizens, eminently qualified tor a constitutional convention, 
such as judges, professors, men of affairs, are either legally or 
practically ineligible to the Legislature. Then follows a long 
argument in favor of the constitutionality of a constitutional 
convention, notwithstanding otter provisions for amendment 
in the Constitution.^ 

The bill reported by this committee became law on May 7, 
1852. It provided for taking the sense of the people, at the 
State election in November, on holding a convention. In the 
meantime there was published a legislative report, signed by 
Amasa Walker of North Brookfield, of a nature to alarm the 
small towns. It gave the representation in the House by towns, 
under the censuses of 1840 and 1850, and predicted what it 
would be imder the censuses of 1860 and 1870. Franklin Ij 
County had nine towns entitled to elect a Representative annu- 
ally between 1840 and 1850. It was predicted that the number 
would fall to two by 1870. Similar decreases were predicted in 
all the rural counties. This report was reprinted and widely 
circulated in a pamphlet, which was probably responsible for a 
favorable vote on that question in the November election of 
1852. The total vote fell short of that of 1851, but there was a 
notable shift to the favorable side in the rural cotmties. The 
result was 66,416 yeas, 59,112 nays. 

At the same election a Whig administration, hostile to the 
convention, was chosen. Governor Clifford, in his inaugural 
address of January, 1853, after alluding to the great increase of 
expense caused by the Coalition Legislatures of the last two 
years, remarked: — 

Impressed as I am with the conviction that the law passed at the 
last session, providing for the calling of such conv^tion, is at least of 
doubtful constitutionality, — that all the amendments that are really 
desirable could be made in the manner prescribed for its own amendment 
in the Constitution itself, ... I cannot refrain from expressing a regret, 



^ Report of the joint special oommittee of the Legislature of 1852 in favor of 
>^ a convention to revise the Constitution. 
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that for siich an object an additional burden should at this moment 
have been cast upon the treasury. 

Acting upon this hint, and urged to it by the Whig press, the 
Legislature made some preliminary motions toward repealing 
the act of May 7, 1852, thus preventing the calling of a conven- 
tion. But in the end nothing was done, and the election of 
delegates took place according to law on March 7, 1853. 

According to the act of May 7, 1852, every town and city was 
allowed to send as many delegates to the Convention as it had a 
right to elect Representatives the last valuation year. This 
meant that the smallest town could send at least one, and all 
but five or six did so. The Convention of 1853, like its prede- 
cessor, was empowered to draw upon the State treasury for 
whatever pay and expenses it chose to establish, and to deter- 
mine its own mode of submitting and ratifying its work. 

(6) Character, Organization, Procedure, and Method of Svih 

mission. 

The Convention of 1853 began and ended in politics. The 
Whig party opposed the calling of it, both in 1851 and 1852, 
and opposed the ratification of its work. The coalition of 
Democratic and Free-Soil parties was in favor of calling it and 
of ratifying the proposed Constitution of 1853.^ 

1 The following returns, from the Boston DaUy Advertiser, indicate the close 
correspondence between the vote on the constitutional question in the elections of 
1851, 1852, and 1853, and the vote for Governor the same date. The vote of 
1853 is on the draft constitution submitted by the Convention. The returns 
differ slightly from the official ones in the State archives. 
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Both parties nominated slates in most parts of the State, and 
a "Democratic Constitutional Platform" was published in the 
Boston Post Four hundred and twenty-two delegates in all 
were elected,^ and of these the Coalition secured a comfortable 
majority. Nathaniel P. Banks, then a prominent Free-Soil 
leader, was elected president of the Convention, having 250 
votes to 137 for the Whig candidate, Ex-Govenior George W. 
Briggs. As there was no residence requirement for delegates, 
several prominent politicians who feared defeat in their home 
towns, especially the Democratic and Coalition leaders of Whig 
Boston, received election elsewhere. Charles Sumner was 
elected by Marshfield, and Benjamin F. Hallett, a leader of the 
old "hunker" Democracy, by Wilbraham; Richard H. Dana, Jr., 
and Anson Burlingame, both Free-Soilers of Cambridge, by 
Manchester and Northborough. Whiting Griswold of Green- 
field, the chief promoter of the Convention, was sent by Erving 
in the same county. Henry Wilson, the "Natick cobbler," took 
the precaution to run both in his home town and Berlin. He 
was elected in both, but resigned the Berlin seat, which was 
then tendered to ex-Governor Boutwell, who had been defeated 
in his own residence, Groton. 

The Convention assembled at the old Representatives' Cham- 
ber in the State House on May 4, 1863. About two weeks were 
spent in organizing, contesting disputed elections, deciding on 
rules of procedure, voting salaries and perquisites,* and discuss- 
ing the "form of notice to the Town of Berlin." Every step 
was stoutly contested. It was the golden age of American ora- 
tory, and several members of the Convention appeared to be 
laboring under the delusion that the mantle of Daniel Webster 
had fallen upon them. Yet the Convention of 1853 undoubtedly 
contained the most brilliant assemblage of orators the State has 
ever seen, and several statesmen as well. Beside those above 
mentioned, there were present on the Coalition side Benjamin 
F. Butler, one of the most picturesque characters in our history; 
Francis W. Bird of Walpole, later an organizer of the Republican 

^ This was 16 short of the total number that might have been elected. Only 
410 delegates eventually took their seats. 

* The Convention incurred much criticism by voting itself $3 per day per mem- 
ber, which was fifty per cent higher than the salaries of the last Convention or 
of the House of Representatives. The total expense of the Convention was $1 17,000. 
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party; Ex-Gova-nor Marcus Morton of Taunton, and his son 
Marcus Morton, Jr., the future Chief Justice; and Robert Ran- 
toul, a member of the Convention of 1820. 

On the Whig, or Conservative side, Boston sent a solid dele- 
gation, including Rufus Choate, who increased his already great 
reputation for public speaking; George S. Hillard, of the flowery 
school of oratory; William Schouler, later Adjutant-Greneral, and 
Nathan Hale, the editor of the Advertiser. Cambridge sent the 
only two professors in the Convention, Joel Parker and Simon 
Greenleaf, of the Harvard Law School, but Dana notes in his 
journal that they "had less influence than the two mercantUe 
members from the same town." Otis P. Lord of Salem was an- 
other influential Conservative. It cannot be said that this Con- 
vention represented the intelligence of the Commonwealth as well 
as its predecessors. In 1853 Massachusetts was leading the 
progressive thought of the nation with such men as Garrison, 
Phillips, Whittier, Emerson, Horace Mann, and Samuel G. 
Howe; but this group had few points of contact with politics, 
and its sole representative in the Convention was the Rev. 
William B. Greene of Brookfield, transcendentalist, mathema- 
tician, and soldier, who shocked his colleagues with a speech in 
favor of woman suffrage. 

Nor can it be said that the Convention adequately repre- 
sented the classes in the community. Massachusetts was 
ahready a manufacturing State; but the rapidly increasing la- 
bormg class had not yet developed leaders of its own. Out 
of a population just short of a million, there were about 200,- 
000 foreign bom in the State, the greater part of whom were 
Irish. Only seven members of the Convention were foreign 
bom, and Robert T. Davis of Fall River was the solitary 
Irishman present. In all there were 35 artisans, 42 manufac- 
turers, 65 merchants and traders, 73 lawyers, and 128 farmers. 
The Convention contained more self-made men, like Banks, 
Butler, and Wilson, than its predecessor; but on the whole it 
represented the same mercantile, maritime, and farming Bay 
State of Revolutionary stock and strong native traditions — the 
old order that was passing. 

In its procediure the Convention followed its predecessor. The 
Constitution was divided into fifteen sections, each of which was 
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referred to a standing committee appointed by the Chair, with 
instructions to report in printed form whatever alteration, if any, 
it proposed to make therein.^ The reports were subsequently 
discussed in conmiittee of the whole, amendments being offered 
from the floor, and often by a minority of the committee. The 
thirty-five changes adopted in the Constitution were embodied 
in a series of brief orders or resolves, which were referred to a 
committee of thirteen, (Jeorge S. Boutwell, chairman, with in- 
structions "to reduce the amendments of the Constitution to 
the form in which it will be proper to submit the same to the 
people for ratification.'* * 

It was this committee that devised the unfortunate method of 
submitting this Convention's work. Most, but not all, of the 
thirty-five changes were embodied in the Constitution of 1780, 
together with the thirteen amendments already adopted, the 
whole making a new Constitution to submit to the voters. 
Seven proposed changes were not incorporated in the new Con- 
stitution, but submitted as separate amendments. 

Following the precedent of 1779, the drafting of the new 
Constitution was delegated to a subcommittee of three, consist- 
ing of Professor Parker, Boutwell, and Dana, the last two per- 
forming the work. Their problem was to eliminate from the 
Constitution of 1780 all that had aheady been annulled by the 
thhrteen amendments, and all that would be annulled by the 
thirty-five new changes. They must also clothe the thirty-five 
changes in constitutional language, the Convention having 
merely adopted bare principles. This complicated and exacting 
task was completed by Dana and Boutwell at 10.30 p.m., Sim- 
day, July 31, after a twelve-hoiur session at the latter's room at 
the Adams House.' 

During the Convention there was an interesting debate on the 
electorate to which its work should be submitted. The act of 
May 7, 1852, said that it "shall be submitted to the people for 
their ratification and adoption, in such manner as the said Con- 
vention shall direct."* Early in the sessions, William B. 

^ Dtbates, I, 11, 88. All references to the Debates of the CorwerUion of 1869 in 
this article are to the thre»-volume edition. The rules and orders are in Dt^baUa, I, 
00-64, and in a separate manual. 

* Journal of the CorvmUion, 138, 143. 

* Debates, Ul, 655; Adams' Dana. I, 243-240. 

* Debates, III, 732. 
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Greene presented a petition of Mrs. Abby B. Alcott (wife of the 
Concord philosopher) and 73 other women to the effect that, 
being "people," they might be permitted to vote on the new 
constitution.* There followed an intere3ting debate on "Who 
are People?" on woman suffrage, and on the advisability and 
constitutionality of submitting the new constitution to a wider 
electorate than already existed. No one seems to have brought 
up the excellent precedent for such action in the submission of 
the Constitutions of 1778 and 1780 to adult male suffrage at a 
time when a property qualification was required for voting. 

(c) Debates, Rejected ConstittUion of 185S, and Additional 
Propositions. 
It will be most convenient to describe the work of the Con- 
vention of 1853 by taking up in order what was new in the 
draft Constitution which it submitted to the legal voters. 

Little change was made in the Declaration of Rights beyond 
altering Article XXIX to conform to the new judicial tenure. 
Richard H. Dana, a member of the committee on the Declara- 
tion, wrote in his diary: — 

In our committee (Bill of Rights) we resolved not to attempt to rewrite 
the instrument, and only to make necessary changes. We discussed the 
principle of the "Social Compact" which is set forth in it, and we found 
not one man who believed in it. ... It is a mere fiction, which served 
its turn against tyranny, but cannot stand examination. Still, we could 
not alter that without altering the entire phraseology, which might peril 
the Constitution before the people.* 

A minority report of the same committee, signed by its chair- 
man (Sumner), Hallett, Burlingame, and Hillard, requested that 
in Article II the words "for his religious profession or senti- 
ments concerning religion" be substituted for "for his religious 
profession or sentiments." Their object was to prevent a recur- 
rence of the notorious trial of Abner Kneeland, who a few years 
before had been imprisoned two months for saying that the God 
of the Universalists "is nothing more than a chimera of their 
own imagmation." Hallett, who ha(l defended Kneeland, de- 
fended the principle before the Convention, but without suc- 
cess.' The same minority also proposed an article giving juries 

1 D^xOes, 1, 216. * Adams' Dana, 1, 235. > D^xOes, UI, 416. 
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the right to determine the law as well as the facts in criminal 
trials. On this there was a long and interesting debate, full of 
legal theory and citations from the judicial history of the Com- 
monwealth, between Butler, Hallett, Burlingame, and Judge 
Allen for the aflirmative, and Sumner, Dana, Professor Parker, 
and John Chipman Gray the elder for the negative.^ The arti- 
cle finally passed in amended form, but was submitted to the 
people as Proposition No. 3, in3tead of as a part of the Declara- 
tion of Rights. The same disposition was made of an article 
forbidding imprisonment for debt. 

Chapter I of the new Constitution corresponded to Chapter 
I, Section I, of the old. The only new clause provided for 
members' salaries by standing laws, and limited the length of 
sessions to one hxmdred days, — a requirement commonly foimd 
in State constitutions both then and now. 

Chapter II provided a Senate of forty members, apportioned 
according to population and elected by single districts of equal 
population. The committee, through its chairman Henry Wil- 
son, defended the population basis against the legal voters basis, 
subsequently adopted by Amendment XXII (and still in force), 
as the only just rule. He insisted that the imnaturalized for- 
eign-bom population and the 10,000 factory girls of Lowell had 
a right to be fully represented because they were taxed, even 
though they could not vote. His view was finally adopted, after 
a long debate that went down to first principles.^ 

Chapter III, on the House of Representatives, proposed to 
settle the question that had agitated State politics for thirty 
years by a compromise between two contrary theories and sys- 
tems, — town representation and district representation. The 
Convention, it will be remembered, had been promoted largely 
by those who wished to turn the balance of power in favor of 
the country towns. Whiting Griswold, the leader of this move- 
ment, was appointed by President Banks chairman of the com- 

1 D^xiiea, Ul, 430, 437-463, 497-517. Hallett argued that the amendment 
merely recognised the old common law, which had been overridden in the case 
of Ck>mmonwealth v. Porter, in which he had been attorney for the defendant. 
Dana remarked: *'The gentleman from Wilbraham is a .little disposed ... to 
make this Conyention a court of errors, to rectify the decisions of courts given 
in cases which he has lost. ... He would make this Convention hinge on the 
Dorr controversy, and Abner Kneeland and Zaohary Porter." 

* DebaU9, 1, 190-212. 
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mittee on the House of Representatives. The majority report, 
presented by him on Jmie 14, made the Convention gasp for 
breath. It proposed that every town, no matter how small, 
might elect one Representative every year; that a town of 5,000 
inhabitants elect two and that 5,000 be the mean increasing 
number giving an additional Representative, — except that no 
city, however large, should have more than thirty. The minor- 
ity report of the committee, presented by William Schouler of 
Boston, proposed substantially the system in force to-day, 
whereby the towns are combined and the large cities are divided 
into representative districts of equal population. 

The long debate on representation completely upset all pre- 
vious values of radical and conservative. The reform Coali- 
tion party defended the reactionary scheme of town represen- 
tation which Griswold introduced with fifty columns of rhetoric 
replete with historical argument, and with an appeal to return 
to the ancient system of the Pilgrims and the Puritans, — the 
system into which Amendments XII and XIII had abeady 
driven an opening wedge.^ The conservative party, led by 
Rufus Choate, supported the district system, by which every 
section of the Commonwealth would be equally represented ac- 
cording to population. At bottom it was simply the old sec- 
tional struggle between town and cotmtry. As the conservatives 
still controlled the cities and manufacturing towns, they pro- 
posed a radical change wh^ch would increase their power. And 
as the rural towns, true to iheir traditions of Shays' time, sup- 
ported the radical Coalition party, that party promoted a reac- 
tionary change tp intrench itself in power. As Robert Rantoul 
showed in debate, the Griswold system would enable two hun- 
dred small towns, with less than one-fourth the total popida- 
tion, to elect one-half the Representatives.^ 

All the ablest orators in the Convention participated in this 
debate, the inconsistent position of each side giving abimdant 
opportunity for deft thrusts and sharp sarcasm. It is humorous 
to-day to find Benjamin F. Butler, who entered politics as the 
spokesman of the factory operatives of Lowell, arguing for a 
practical disenfranchisement of his own constituents, while 
Rufus Choate, who loved the "rust of the Constitution" and 



1 Dtbatea, I, 809-835. * DtbaUs, I, 846. 
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cherished the ancient institutions of New England, advocated 
the equal and democratic district system that eventually broke 
the power of the Whig oligarchy whose chosen spokesman he 
was. 

In this debate occurred the memorable passage between 
Richard H. Dana, Jr., and Greorge S. Hillard. Dana, on June 
17, made one of the greatest speeches of the Convention,^ in 
which everything that could be said in favor of town represen- 
tation was said. The best Representatives, he maintamed, 
came from the towns, because chosen by a deliberative assem- 
bly, the town meeting. If the town unit is abandoned for the 
larger districts, members of the House will be chosen in district 
conventions by the party machine. Furthermore, the abso- 
lute equality of the district system would work injustice to 
the country towns. An enormous concentration of wealth and 
population was taking place in the cities. The country was 
being sucked dry. Already the Convention had provided for 
a Senate based on population, and a Governor and Council 
elected by a majority. Some check was needed in the House in 
order to protect rural and farming interests against corporate 
wealth, the proletariat and the foreign bom. "It is a mistake 
to treat the one million inhabitants of Massachusetts as if they 
were so many units. They are formed into organizations and 
communities, having common interests and objects, and some 
of these are one himdred times stronger than others." 

On Jime 23, George S. Hillard, who represented the social and 
literary 61ite of Boston, made a glowing defence of the civic 
virtue and boimtiful charity of the wealthy men of the capital, 
in the course of which he rebuked Dana with a phrase that 
stuck to its author the rest of his life: "The gentleman from 
Manchester, in the course of his remarks, let fall a drop or two 
of blistering dew upon the city of Boston. I winced a little at 
that portion of 'his speech. ... I am sorry that he should have 
cast one stick upon a fire, out of whose heat none but vipers can 
come. As the bread that he and I both eat comes from the 
business community of Boston; from men, some of whom are 
rich and all of whom hope to be rich, it does not become us, like 
froward children, to strike at the hand that feeds us." To 

1 Debates, I, 941-049. 
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which Dann replied: "The hand that feeds usl The hand that 
feeds usl Sir, no hand feeds me that has any right to control 
my opinions!"^ 

After many more days of debate the Convention adopted a 
system of town representation not quite so raw as that of the 
"gentleman from Greenfield, for Erving." According to Chap- 
ter III, Article II, of the new Constitution, every town of less 
than 1,000 inhabitants may elect one Representative in the val- 
uation year, and, in addition, one Representative five years in 
every ten; every town between 1,000 and 4,000 may elect one 
Representative, and 4,000 shall be the mean increasing number; 
towns of less than 1,000 may combine in order to elect a Repre- 
sentative every year; and cities must be divided into districts 
electing not more than three Representatives each. As a sop to 
the cities, Chapter XIV, Article IV, required the Legislatiu'e of 
1856 to submit to the people an amendment adopting the pure 
district system. 

Marcus Morton estimated that Chapter III, Article II, would 
give five Representatives to New Bedford, with a population of 
16,441, and thirty Representatives to thirty towns with an 
aggregate of 16,292; three Representatives to Fall River, with a 
population of 11,170, and twenty-three Representatives to 
twenty-three towns with an aggregate of 11,308. 

Chapters IV and V, on the Governor and Lieutenant-Gov- 
ernor, dropped the old titles and property qualifications, but 
made no other change in the Constitution of 1780. The Gov- 
ernor's power was diminished in another chapter by lessening 
his patronage. 

Benjamin F. Hallett, as spokesman of the Convention com- 
mittee on the Grovemor's Council, reconmiended the abolition of 
that body. He proposed to assign its advisory and confirming 
powers to the Senate (as in the Constitution of the United 
States and most State constitutions) and to a pardoning board, 
its financial powers to the Auditor, and its other duties to the 
Governor.* But the Convention, as usual, refused to take back 
its action. The bugaboo of "one-man power'' was revived by 
Edward L. Keyes of Dedham. To abolish the Council would 
make the Governor a ** Louis Napoleon." He repudiated the 



1 DebaisB, II, 129. 130. > DebaU9, 1, 338. 
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popular idea "that this Council have nothing to do, during the 
long sessions but to tell stories and read the newspapers." It 
saves its expense many times over by examining the accounts.^ 
Ex-Govemor Boutwell's testimony as to the usefulness of the 
Coimcil carried weight. After much lachrymose eloquence on 
the pardoning power, the Convention decided to retain the 
Coimcil but have it elected by the people. Chapter VI of the 
Constitution of 1853 made this proposal, which was later incor- 
porated by Article XVI. 

During the Revolution the doctrine that all officials, execu- 
tive, coimty, and judicial, should be elected by the people, was 
popular in Massachusetts. Many towns in 1780 objected to the 
Constitution because of the wide appointive powers given the 
Governor and Legislature. This feeling never entirely died out, 
and in the second quarter of the nineteenth century it was 
adopted by Jacksonian Democracy. Beginning with Mississippi 
in 1832, the States one after another amended their constitu- 
tions to introduce popular election of State secretary, treasurer 
and minor executive officials, sheriffs and other coimty officials, 
justices of the peace and the entire judiciary. After sweeping 
through the rest of the country, this movement reached its 
culmination in Massachusetts in the Convention of 1853.. The 
amendments then submitted were rejected, but later some of 
the changes suggested at that time were adopted. 

Chapter VU provided for the annual election of the Secre- 
tary, Treasurer, Auditor, and Attorney-General; and for trien- 
nial election of all county officials, including judges of probate. 
Little opposition was offered, save in the last-mentioned item, 
which ran up against the general reluctance to alter the judicial 
tenure. In the debate Greorge S. Hillard cut back at his oppo- 
nents, who had been taunting him with the unfortunate "hand 
that feeds us*' phrase. Benjamin F. Butler, complaining of the 
arrogance of judges of probate, remarked that "one of the best 
methods of polishing the manners of some of our judges is to 
subject their office to the popular vote.'* Hillard replied: — 

The occupation of a judge is trying to the patience and the spirits. . . . 
Especially is he tried by the bad manners of a portion of the bar. . . . 
There are men at the bar . . . whose professional bearing is marked by 

1 Diibates, I, 449-156. 
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coarse brutality and foul-mouthed ferocity . . . who import their morals 
from the State Prison, their maimers from a bear-garden, and their lan- 
g;uage from Billingsgate. Who has not seen lawyers of this stamp swagger- 
ing about a court-house, with the port and bearing of a bar-room bully, 
after his second mug of flip, insulting witnesses, treating the opposing 
counsel with indignities studied and unstudied — and especially hectoring 
and browbeating the bench? . . . So long as we have jackalls and hysenas 
at the bar, I hope we shall have a lion on the bench, who with one stroke 
of his vigorous paw, can, if need be, bring their scalps right down over 
their eyes.^ 

Marcus Morton, ex-justice of the Supreme Judicial Court, 
was chairman of the committee on the judiciary, which, by ex- 
ception, included no prominent Radical. Its report proposed no 
other amendment to Chapter in than the abolition of Article 
II, on judicial opinions. This fell short of the wishes of the 
Convention. Henry Wilson at once proposed an amendment 
for the appointment of judges of the Supreme Judicial Court 
for a ten-year term, and other judges for a seven-year term, all 
to be eligible for reappointment until seventy years of age.* Dr. 
Foster Hooper of Fall River proposed to have all judges elected 
by the people for seven years. On these three proposals came 
one of the most prolonged and interesting debates of the Con- 
vention. **A11 are united in regard to the importance of secor- 
ing and possessing an independent, able and learned judiciary,'' 
said Henry Wilson. He deemed "an elective judiciary more in 
accordance with the theory of our democratic institutions, more 
in harmony with the genius and spirit of oiur American ideas, '* 
but did "not think the people ready to adopt such a system." 
Furthermore, the studious avoidance by the reformers of any 
reference to the judiciary during the struggle to bring about the 
Convention imposed upon them the obligation not to press an 
elective system in the Convention.' But he offered no positive 
argument for his amendment. Dana made one of his best 
speeches in favor of retaining the old system.* "Is it not a 
fimdamental maxim of America, that no change should be made 
xmtil you find an existing evil to be remedied? ... Is there any 
abuse existing? Has any man heard of an abuse? . . . Have we 
any indication that the public wishes any change here?" In 

1 Debat99, U, 259, 474. 528. * Debatet, H, 703, 704. 
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New York, and the other States that elect their judges, the ju- 
diciary has "fallen into the political cauldron/' New York's 
action was excusable, tor she had suffered under her old judicial 
system; but we have not suffered. The infrequent exercise of 
the power of removal proves it. He concluded by comparing 
Dr. Hooper and Mr. Wilson to two surgeons who seize a man in 
health to try experiments on him, and yet cannot agree upon 
what they shall do. 

In spite of Dana's challenge for complaints against the judi- 
ciary, nothing but trivial and irrelevant charges, including the 
curious one that the judges had not yielded to local opinion in 
the Sims fugitive slave case, were preferred in the debate. 
Rufus Choate brought his powerful eloquence to the defence in 
his great oration on the good and upright judge.^ Francis W. 
Bird of Walpole made a strong argument in favor of thg elec- 
tive judiciary, which he considered "just as inevitable an3 just 
as necessary as an elective governor and legislature have been 
in times past." ^ Benjamm F. Hallett called the Massachusetts 
Bench irresponsible; it needed accountability, — "give me ac- 
coimtability." As judges are "not only independent of the peo- 
ple, but independent of good manners; independent, if they 
choose to be, of their own consciences and convictions; inde- 
pendent of any errors which they may make in judgment; inde- 
pendent of the grossest partiality, in fact of everything but 
crime, while they may be dependent upon, and may, uncon- 
sciously and honestly yield to the political and social inffiiences 
that surroimd them — these cliques, these clubs, thpse circles, 
that are drawn around them as men and politicians before they 
are judges, and imder the influence of whi6h they go upon the 
bench."* 

At the close of this speech, on July 14, the Hooper amend- 
ment was defeated by a vote of 101 to 226, and the Wilson 
amendment, after a close race was at last rejected by a vote 
of 158 to 160. "The rejoicings and congratulations of the Bos- 
ton members and the conservative men generally knew no 
boxmds," writes Dana. "The judiciary question was considered 
as settled," he continues, "and many of the reformers told me 

^ DebateB, U, 79^S10; Work$ of Rvfua ChoaU, U. 
* Debates, U, 818. 
s Dtbatee, U, 828. 
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they were satisfied with the result. . . . But the newspapers 
made an outcry, . . . and some began to fear that they had 
not done enough to meet the reform tendency of the Democ- 
racy." On July 20, J. S. C. Knowlton of Worcester revived 
the whole subject with a resolution for a limited appointment, 
similar to that of Henry Wilson. In vain were all the Conserv- 
ative orators thrown into the breach; the most they could ob- 
tain were a few minor changes. Chapter VIII of the Constitu- 
tion of 1853, on the Judiciary, provided a ten-year term for 
judges, appointed by Governor and Coimcil, and eligible for 
reappointment; a seven-year term for justices of the peace; and 
election of trial justices and judges of police courts by the towns 
and cities. "So, the whole judiciary effort,'* wrote Dana, "has 
ended in changing the life tenure to ten years; a change that 
gives but little gain to popular power, while it works one cer- 
tain evil, it subjects each judge to the temptation or the sus- 
picion of commending himself to the executive during the last 
year or two of his term." ^ 

A separate chapter (IX) on the qualifications of voters and 
elections was one great improvement in the Constitution of 
1853. Almost the whole of it was new. Article I adopted man- 
hood suffrage with six months' residence qualification. But this 
was not allowed to pass without a plea for woman suffrage. 
Two petitions, headed by Francis Jackson and Harriet L. Ran- 
dall, for striking the word "male" out of the Constitution, were 
introduced early in the session. On July 12 William B. Greene, 
the transcendentalist minister of Brookfield, rose to defend the 
principle. He maintained that women had not only a natiu*al 
right to vote but a constitutional right, tmder the plain meaning 
of the Preamble and Article VII of the Declaration of Rights. 
"I know very well what course the Convention will take in this 
matter, and I know very weU what answers I will receive, if I 
receive any. Sir, I call for arguments, not phrases. I profess, 
sir, to stand on democratic ground and would like to hear any 
Democrat rise up here and say that he believes the doctrine set 
forth in the Massachusetts Bill of Rights, and at the same time 
say that he will deny to women the exercise of theb right to 
vote." Edward L. Keyes, who followed him in debate, ad- 
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mitted that women had a right to vote, but insisted that it 
would be a mistake for them to "enter into conflict with men, 
in political and governmental affairs . . . that softness and 
delicacy of character, and those bland enchantments which bind 
the world in silken chains, would be lost, and lost forever. . . /' 
Daniel S. Whitney of Boylston said a word on the women's side, 
and the question was duly shelved.^ 

Article II of Chapter IX provided for the secret ballot by re- 
quiring that all ballots (which imtil 1888 were printed by the 
various parties, and distributed before the election) be deposited 
in sealed envelopes furnished by the Commonwealth. A Coali- 
tion Legislature had adopted this system a year or two before in 
order to protect employees from compulsion; the Whig Legisla- 
ture of 1853 repealed it, on the ground that it insulted the man- 
liness and independence of the laboring men. The same line-up 
occurred in the Convention. The Rev. Samuel K. Lothrop of 
Boston asked the Convention to trust the people. Shubael P. 
Adams said that to his certain knowledge there was not a single 
moment during the presidential election of 1848 when the ballot 
boxes of Lowell were not closely watched by "overseers of a 
certain political stripe" in order to scrutinize employees' ballots. 
He had seen men forced to change their vote for fear of dis- 
charge. All was changed when the sealed ballot law went into 
effect, "for the votes all looked alike." 

Article III. provided, for the first time in the history of the 
Commonwealth, for the registration of voters. 

Article VII proposed to hold State and national elections on 
the same date, instead of a week apart, as had been required by 
Amendment X. 

Articles V-IX were called by the opponents of this Constitu- 
tion the "plurality patch-up." For many years the constitu- 
tional requirements for a majority instead of a plurality to elect 
all officers had been a nuisance. So long as there were only two 
parties, a majority was generally secured for one candidate; but 
powerful third parties had been common since 1830. The 
choice of Governor (under Chapter I, Section I, Article III) had 
frequently been thrust on the Legislature. Repeated ballotings, 
causing unnecessary delay and expense, had often been neces- 
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sary to secure a majority for other elective oflBcials. In one case 
twelve ballptings took place before a candidate could be elected; 
and one Congressional district, for a failure to give one of these 
candidates a majority, remained unrepresented for the entire 
Congress. The plurality system for aU elections had long been 
agitated; its necessity had been emphasized as one of the main 
reasons for holding the Convention, and the popular mandate 
thereon was clearer than on any subject save representation. 
The committee on elections, presided over by Henry W. Bishop 
of Lenox, reported in favor of the plurality system. The con- 
servative side pressed for it, but most of the "reformers" de- 
veloped a sudden tenderness for the old majority system, from 
which the Coalition party had greatly profited in the past. The 
report was recommitted to Benjamin F. Butler et al., who re- 
ported the "plurality patch-up" of Chapter IX.^ William 
Schouler attempted to restore it to the form of the original 
report (plurality for all elections), but his resolve was rejected 
by a vote of 159 to 160, the casting vote of President Banks 
deciding in the negative.* Chapter IX adopted the plurality 
system for Councillors, Senators and county officials, but main- 
tained the majority rule for all others, "until otherwise provided 
by law." "You talk to me about principle", said Josiah G. 
Abbott, "when you have given up all principle, and aU that you 
have got in exchange, is something to go into the legislature and 
trade upon. . . . That is so apparent, that it sticks out in every 
direction; the lion's skin is not a quarter large enough to cover 
something that I will not give any name to." ' 

Chapter X included everything in the Constitution on oaths, 
disqualifications for office, writs and commissions, only a few 
minor changes being adopted. Chapter XI was devoted to the 
militia. It was a serious attempt to strengthen and popularize 
that force, then in a most depressed condition, by having every 
officer, from major-generals down, elected by the members of 
the grade below. Article II provided that "All citizens of this 
Commonwealth liable for military service . . . shall be enrolled 
in the militia, and held to perform such military duty as by law 
may be required." 

Chapter XTI corresponded to Chapter V of the Constitution 
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of 1780. The "University at Cambridge" had its usual over- 
hauling, and a clause was introduced declaring the right of the 
Legislature to alter the powers vested in that corporation, "pro- 
vided, the obligation of contract shall not be impaired." Arti- 
cle IV protected the school fund against misappropriation. 

Chapter XIV provided that a popular vote on the question of 
calling a new constitutional convention may be held by action 
of the Legislature, on the demand of towns and cities containing 
one-third of the votes, and, in any case, every twenty years. 
Article III repeated Amendment IX, and Article IV provided 
for the special constitutional referendum on the district system 
of 1856. 

This was the last chapter of the Constitution of 1853. But 
many contentious points were embodied in the seven additional 
propositions. No. 2 related to the writ of habeas corpus. No. 3 
provided that the jury in criminal cases should have the right to 
determine the law as well as the facts. No. 5 forbade imprison- 
ment for debt (which had already been abolished by law). 
No. 6, forbidding appropriations for sectarian schools, was sub- 
sequently adopted as Amendment XVIII. 

This anti-sectarian amendment was proposed, so George W. 
Blagden explained for the committee, in order to put a stop to 
the pressure for public ftmds from certain religious sects for the 
support of their denominational schools. Francis W. Bird pro- 
posed that the colleges be included, and. gave an account of the 
collegiate drive upon the State treasury a few years before. 
Charles W. Upham maintained that the amendment might 
cause considerable trouble, since the common schools of the 
State themselves had a sectarian character.^ The most inter- 
esting debate came on a motion for reconsideration, after it had 
been formally adopted. Nathaniel Wood of Fitchburg and 
Benjamin F. Butler argued that the amendment was imfair to 
the Roman Catholics, who could not conscientiously send their 
children to public schools as then conducted. Francis W. 
Crowninshield of Boston said: "I can assure these gentlemen, 
their Catholic friends are not to be caught by such chaff as this. 
. . . Grentlemen have sat in their seats while this provision has 
passed through all of its stages to its final passage, and no voice 
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was raised against it. And now, on the very last day . . . but 
one of the sessions, lol a violent indignation is gotten up against 
the resolution, and it is insisted that it must be expunged." 
The motion to reconsider failed, 87 to 183.^ 

Propositions Nos. 7 and 8 were a laudable attempt to further 
the movement for general incorporation laws, in which Massa- 
chusetts was the pioneer State. 

(d) Adoption by the Convention, rejection by the People. 

Monday, August 1, was the last day of the Convention. At 
10.15 A.M. the printed draft of the new Constitution and the 
changes submitted separately was circulated among the mem- 
bers, and the final debate began. Boutwell, in spite of his 
weariness, led the defence of the new Constitution, which was 
subjected to severe criticism from Ex-Governor Morton, Otis 
P. Lord, and (Jeorge S. H^illard. Boutwell was called upon to 
explain upon what principle some changes were incorporated in 
the Constitution, and others submitted as separate propositions. 
He replied that the committee desired to give the people "an 
intelligible and systematic organic law," which could not be had 
by allowing them to express a distinct opinion upon every sep- 
arate change. It therefore placed in the new Constitution "so 
much and many of the resolutions adopted by this Convention 
as were necessary to perfect and make harmonious the govern- 
ment which we propose to establish;" the seven separate prop- 
ositions were "not necessary to the working of the govern- 
ment," and of such natiu'e that they may be rejected or adopted 
without disturbing the harmony of either the old or the new 
Constitution.* 

This statement, inevitably, opened the door for a flood of 
such questions as "Why did you leave out this and put in 
that?" The real principle of choice, of course, was individual 
preference. That none of the thirty-five changes were strictly 
necessary to the working of the government, their tptal rejec- 
tion proved. The committee had simply selected those it 
thought most desirable to incorporate into the new Constitution 
and discarded the rest; though necessarily, in many cases, a 
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group of changes could not be separated. There was no logical 
reason, for instance, for incorporating the secret ballot and dis- 
carding imprisonment for debt. There followed a series of 
amendments offered by Conservatives with a view to disman- 
tling the new Constitution. Otis P. Lord moved to separate the 
new system of representation, taking the view that the new 
Constitution had been built up around this nucleus in order to 
sweeten it, that the majority dared not to trust the people "to 
accept it on its own merits." Hillard compared the majority to 
the Arab who proposed to sell his camel for five ducats and his 
cat for a hundred, provided the same purchaser takes both. 
But the motion was rejected, 91 to 205.^ 

Similarly, Rufus Choate proposed to remove from the Con- 
stitution and submit as four separate propositions the changes 
in judicial tenure. But Dana and Boutwell showed that this 
might leave the Commonwealth without any judiciary. In 
Chapter XIII a few minor changes in phraseology were agreed 
to. 

After the fourteenth and last chapter had been read, Ex- 
Governor Morton delivered a speech which turned out to be 
prophetic: — 

I fear, Sir, that we have somewhat forgotten the mission upon which 
we were sent to this house; that we have been acting together in the 
exercise of unrestrained power, tiU we have forgotten the source of our 
authority, and have not sufficiently borne in mind the wishes and rights 
of those who stand behind us, to act upon the propositions which we may 
submit to them. I fear that, while we profess democracy, and a love 
for the people, we have acted on an opposite principle. Distrust of the 
people is stamped on almost every act. Look what was said with regard 
to the State credit. It was avowed, by some of the majority — I do not 
remember whom — that "the" people could not be trusted with power in 
regiurd to this matter. And what was the result? They were divested 
of the power to decide where the credit of the State might be loaned or 
given away. WhatI Not trust the people with the management of their 
own money, and their own credit! And, Sir, it has been just so with regard 
to every other act. No principle, however soimd and just, is fully carried 
out. So it was with regard to the secret ballot. . . . Just so, likewise, 
was it in regard to the plurality question. You would not let the people 
decide the question, for or against it, as they might choose. And in 
regard to the subject of representation, the most important subject which 
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was submitted to us, we have not only disregarded the well-known wishes 
of the people for the reduction of the House, but refused to allow them 
to decide between the town and district system. . . . 

The Committee . . . have told us that their main desire, in putting 
the amendments together in this shape, was to preserve the symmetry 
and harmony of the instrument, and the beauty and orderly arrange- 
ment of the pamphlet to be published. I am afraid that gentlemen 
deceive themselves as to the real cause which has induced them to adopt 
this course. I am bound to believe that the gentlemen are sincere in their 
professions, and honestly believe that they are governed by the causes 
which they assign. But if they will look at the matter a little more dis- 
interestedly, they will perceive how very difficult it will be to make out- 
siders beheve it, and to prevent them from judging that, in order to carry 
some favorite but objectionable scheme, all the popular measures have 
been connected with it, to induce the people to vote for it, and thus to 
give it the force of a popular adoption, when it may be that a majority of 
them are opposed to it. They may possibly adopt the language of one of 
the Committee, on another occasion, and say: "The lion's skin is not big 
enough — not half big enough, to conceal that other animal, which I 
wiQ not name. BKs ears are in full view." * 

Late in the evening of August 1 an address to the people, 
which Boutwell had somehow found time to draft during the 
day, was adopted, as well as resolves prescribing a form of bal- 
lot, etc., for the popular referendum; a committee was appointed 
to meet in December and coimt the votes; and at one in the 
morning, following a brief valedictory by President Banks, the 
Convention adjourned without day. 

The Constitution of 1853 and the seven other constitutional 
propositions were voted upon at the regular State election on 
November 11, 1853. They were the subject of the liveliest con- 
stitutional canvass ever held in the history of Massachusetts. 
Most of the leadmg members of the Convention made public 
speeches that were widely circulated in newspapers and pam- 
phlets, and the press devoted considerable space to the contro- 
versy. The entire weight of the Whig party was thrown against 
the Constitution, and they were reinforced by some notable de- 
fections from the ranks of the Free-Soilers and Democrats, — 
notably Ex-Governor Morton, John G. Palfrey, and Charles 
Francis Adams, first of that name. Hillard continued his oppo- 
sition \mder the guise of ^' Silas Standfast'" in the Boston AUas; 
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(jreorge Ticknor Curtis, as "Phocion," devoted his literary abil- 
ity to the same end in the columns of the Advertiser. On the 
other side, Dana, Boutwell, Hallett, and Wilson defended their 
work. 

Everything was rejected. The vote on Proposition No. 1, the 
Constitution of 1853, was 63,222 to 68,150. All the other prop- 
ositions except No. 3 secured a slightly higher affirmative vote, 
but the result was the same. No. 6, on sectarian schools, was 
lost by only 401 votes. Various interpretations are given by 
contemporaries. Some assert that the system of representation 
was the principal factor; others, the alteration of judicial tenure. 
It is also pertinent to indicate that the vote closely followed 
party lines, that the power of the Coalition was waning, that 
the national administration ordered Democrats to break oflf 
their unholy alliance with Free-Soil "abolitionists," and that 
the Whig party won the State election on the same date. 
"Warrington" (William S. Robinson) states in his "Pen-Por- 
traits" that Abbott Lawrence employed forty-one orators to 
perambulate the State in the interest of rejection, but humor- 
ously gives twenty-two other reasons for the result. Boutwell, 
Butler, and Dana ascribe the .defeat to the "Irish vote," though 
not for the same reason. The Boston Pilot did oppose the new 
Constitution vigorously, giving much the same reasons as the 
Whig press, but an analysis of the Boston vote shows that the 
wards where most of the; Ijish-bom population then lived did 
not poll so heavy a negative vote as the fashionable residential 
districts. The resentment of all city dwellers at the imjuist 
scheme of town representation was undoubtedly a leading cause. 
Analysis of the vote on Proposition No. 1 by coimties shows 
that every tide-water coimty was opposed, and every inland 
county but Hampshire in favor. It was country against city, 
the old order against the new, and the new won by preserving 
the old Constitution. 

5. Period 1854r-1915. 

If inclined to be sarcastic one might say that the Convention 
of 1853 labored seventy-two days, and brought forth — three fat 
volumes of debates. Yet in spite of the immediate rejection of 
all its proposed changes, the more worthy and popular ones 
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have since become incorporated in the Constitution by single 
amendments, and as an educational force in constitutional 
matters the Convention justified its existence. 

The Whig Legislatures of 1853 and 1854 did the Convention 
the compliment of adopting several of its propositions in fije ^ : 
amendments, which were accepted by the people by a large 
majority at a special election on May 23, 1855. Article XIV 
adopted the plurality principle for all elections. Article XV 
shifted the State election a week ahead, to the national date. 
Article XVI provided for popular election of eight Councillors 
in single districts of equal population, and for a speedier or- 
ganization of the administration at the opening of the political 
year, — a reform that had been urged in the Convention but 
not adopted. Article XVII lengthened the ballot with four 
minor executive officers. Article XVIII was the Convention's 
Proposition No. 6, forbidding the appropriation of taxes for 
private or sectarian schools. Article XIX permitted the Legis- 
lature to provide by law for the popular election of county 
officials; and the Convention's suggestion of a three-year term is 
now the rule. 

The three amendments ratified on May 1, 1857, belong to the 
same group. Article XX prescribed a literary qualification for 
the franchise. Article XXI was one of the greatest constitu- 
tional reforms ever adopted in this State. It solved the vexa- 
tious question of representation by providing for a House of 240 
members, apportioned decennially according to the number of 
legal voters, in representative districts electing not more than 
three members each. It also increased the quorum to 100 mem- 
bers, which in 1891 was still further increased to a majority for 
each branch. Article XXII extended the district system to the 
Senate. 

Other proposed reforms in the Constitution of 1853, such as 
the secret ballot and registration of voters, were adopted by 
legislative enactment. 

This group of eight amendments is what Massachusetts chose 
from the wave of democratic constitutional reform that swept 
through the United States during the middle of the nineteenth 
century. Popular election of mmor officials and equality in 
representation were typical manifestations of this movement. 
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But many things that crept into the constitutions of her sister 
States Massachusetts did not need or care to adopt. Among 
these may be mentioned abolition of judicial tenure during good 
behavior, and those numerous limitations on the power of 
legislatures that spin out other constitutions to interminable 
length. The Commonwealth has been reluctant to introduce 
reforms through the fundamental law that may equally well be 
secured through the statutory law. Her constitutional develop- 
ment has been conservative, in the best sense of that word. 

Fifteen constitutional amendments were adopted in the half 
century between 1859 and 1909. Some removed disqualifica- 
tions for the franchise, in favor of Civil War veterans and others; 
several cleared up doubtful or disputed points in the Constitu- 
tion as to the filling of vacancies, place of voting, etc.; a few 
were minor reforms; none were fundamental.^ Article XXXIX 
permits excess condemnation of land in connection with the lay^ 
ing out, widening, or relocating of highways. Article XL dis- 
franchises persons guilty of corrupt practices in elections. The 
use of the taxing power for the encouragement of the afforesta- 
tion of wild lands is authorized by Article XLI, while the Legis- 
lature is empowered by Article XLII to refer any of its acts or 
resolves to a popular vote. Article XLIII makes it possible for 
the Commonwealth to take and hold land for the purpose of 
relieving congestion of population. The last amendment. Arti- 
cle XLIV, adopted in 1915, radically modified the tax system of 
the State by authorizing the substitution of an income tax for 
the general property tax which had heretofore been the chief 
reliance for revenue. y 
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VIII. 

BIBLIOGRAPHY. 

1. General. 

There is great need of a comprehensive constitutional history 
of Massachusetts that will trace the formation of our fimda^ 
mental law from the beginning, describe the political, social, and 
economic conditions back of our constitutional changes, and 
trace the modifications that have been brought about through 
decisions and opinions of the courts on constitutional subjects. 
The only book we have on the subject at present is — 

Louis A. Frothingham, A Brief History of the Constitution and 
Oovemment of Massachusetts. Cambridge, 1916, pp. 140. 

For a comparison of the Constitution and Government of 
Massachusetts to those of other States, see 

William C. Webster, "Comparative Study of the State Consti- 
tutions of the American Revolution,'' Annals of American Acad- 
emy of Political and Social Science, IX, 380-420 (May, 1897). 

William C. Morey, "The First State Constitutions," Annals 
of American Academy cf JPolitical and Social Science, IV, 201, 
232 (September, 1893). 

Arthur N. Holcombe, State Oovemment in the United States. 
New York, 1916, pp. 498. 

There are three published addresses of some historical value: 

James Savage, Constitution of Massachusetts. Address deliv- 
ered before the Massachusetts Lyceum, 1832, pp. 12. 

Alexander H. Bullock, The Centennial of the Massachusetts 
Constitution. Worcester, 1881, pp. 56. (Reprinted from the 
Proceedings of the American Antiquarian Society, N. S., I.) 

Arthur Lord, "The Massachusetts Constitution and the Con- 
stitutional Conventions." An address before the Massachusetts 
Bar. Association, 1916. (Massachusetts Law Quarterly, II, Spe- 
cial Number, October, 1916, pp. 32.) 

The p<)pular vote on Amendments I to XLIV to the Consti- 
tution will be found in the above pamphlet, page 31. The vote 
ou Amendments proposed but rejected is given in Old South 
Leaflet, No. 209. The vote on all questions of calling a consti- 
tutional convention from 1779 to 1916, compared with the vote 
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for Governor at the nearest election, is given in the Proceedings 
of the Massachusetts Historical Society for April, 1917. 

No one of the existing histories of Massachusetts or New 
England pays much attention to constitutional history. De- 
tailed information on constitutional development must be 
gleaned from a variety of sources and secondary authorities. 

The Old South Leaflets (published by the Old South Associa^ 
tion, at the Old South Meeting House, Boston) contain several 
useful documents in constitutional history: — 

No. 7. The ColoDy Charter of 1629. 
No. 8. The Body of Liberties, 1641. 

No. 209. The Rejected Constitution of 1778, with a List of Rejected 
Amendments to the Constitution of 1780, and Useful Notes. 

2. Colony and Province. 

The colonial and province charters are printed in The Char- 
ters and General Laws of . . . Massachusetts Bay (binders' title, 
Massachusetts Antierd Charters and Laws). Boston, 1814. 

A comprehensive and illuminating account of the constitu- 
tional development of Massachusetts under the Colony charter 
is given in Herbert L. Osgood, The American Colonies in the 
Seventeenth Century, I, Part 2, chaps. I-V, XI~XIII. 

The only acciu*ate account of constitutional changes in the 
inter-charter period is in Albert Matthews, Notes on the Masses 
chusetts Royal Commissions, 1681-1776. Cambridge, 1913, pp. 
14r-28. (Reprinted from Publications of the Colonial Society of 
Massachusetts, XVII.) 

The Province Charter of 1691 and Explanatory Charter of 
1725 are accurately printed in the Publications of the Colonial 
Society of Massachusetts, II. 

There is no comprehensive work on constitutional develop- 
ment during the provincial period, but the following are useful 
monographs: — '• 

Evarts B. Greene, The Provincial Governor in the English Col- 
onies of North America (Harvard Historical Studies, VII), and 
Provincial America, t69Chl740 (The American Nation, a His- 
tory, VI). 

Everett Kimball, The Public Life of Joseph Dudley (Harvard 
Historical Studies, XV). 
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H. R. Spencer, C(mstihdi(mal Conflicts in Provincial Massachvr 
setts, to mo. (Columbus, 1905.) 

O. M. Dickerson, American Colonial Government, 1696-1765. 
(Cleveland, 1912.) Describes the relations between the Prov- 
ince and the English government. 

The constitutional conflict that preceded the American Revo- 
lution is described from the patriot viewpoint in John G. Pal- 
frey, History of New England, V (Boston, 1890), and from the 
Tory viewpoint in Governor Thomas Hutchinson, History of the 
Province of Massachusetts Bay, III (London, 1828). 

3. Revolutionary Period. 

The constitutional changes of the Revolutionary period may 
be found jgitlL 5-QKiejeffoxt in Harry A. Gushing, History of the 
Transition from Provincial to CommonweaUh Government in Mas- 
sachusetts. (Columbia University Studies in History, etc., VII, 
No. 1. New York, 1896.) 

A detailed accoimt of the way the Constitutional Conven- 
tions of 1777-1778 and 1779-1780 were summoned will be found in 
the Proceedings of the Massachusetts Historical Society for April, 
1917. The Manuscript Journal of the Convention of 1777-1778 
and a copy of the printed report of its committee are in the 
State Archives, Vol. 156. The Constitution of 1778 is prmted 
in a contemporary pamphlet, in the appendix to Alden Brad- 
ford, History of Massachusetts; in the printed Jourrud of the 
Convention cf 1779-1780, and in Old South Leaflet, No. 209. 

"The Essex Result" (Result of the Convention of Delegates 
Holden at Ipswich in the County of Essex. . . . Newbury-Port, 
1778) is reprinted in T. Parsons, Memoir of TheophUus Parsons 
(Boston, 1859), pp. 359-402. 

4. The Convention of 1779-1780. 

The principal soiirce for the Convention of 1779-1780 is the 
Journal of the ConverUion (published by order of the Legislature, 
Boston, 1832). The appendix contains the committee's report 
on which the Constitution was based, and the Convention's 
address to the people. John Adams's original draft is also 
printed, with excellent notes, in C. P. Adams, The Works of 
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John Adams (Boston, 1851), IV, 213-267. His other writings 
on government are printed in the same volume. 

Emory Washburn, "Origin and Sources of the Bill of Rights in 
the Constitution of Massachusetts," Proceedings of the Massa- 
chusetts Historical Society, VIII, 294-313 (June, 1865). 

Charies Deane, "Judge Lowell and the Massachusetts Decla- 
ration of Rights," Proceedings of the Massachusetts Historical 
Society, XIII, 299-304 (April, 1874). 

S. E. Morison, "The Struggle over the Adoption of the Con- 
stitution of Massachusetts," Proceedings of the Massachusetts 
Historical Society, May, 1917. 

5.* The Convention of 1820. 

The debates at this Convention were reported in the Boston 
Daily Advertiser, and reprinted as Journal of Debates and Pro- 
ceedings in the Convention of Delegates, . . . holden at Boston, 
November 15, 1820. . . . Boston, 1821, pp. 292. A new edition, 
(pp. 677) with much better type and paper, was brought out in 
1853. The appendix contains the popular vote by counties on 
the propositions submitted by this Convention. Neither edition 
contains the official journal, which has never been printed. The 
original manuscript, together with such prg^*^ of the Conven- (jo^txs' 
tion fmtmmi as have been preserved, may be found in the State 
Archives, Miscellaneous Files, Box 19. 

A few committee reports were printed separately, notably 
Daniel Webster's Report upon the Constitutional Rights and Priv- 
ileges of Harvard College (pp. 16), January 4, 1821. They will 
also be found in both editions of the Journal of Debates and 
Proceedings. The results of the Convention were published by 
it in a pamphlet entitled Amendments of the Constitution of 
Massachusetts, proposed by the Convention of . . . eighteen hurir 
dred and twenty; with their Address to the People of this Comr 
vionwealth. Boston, 1821, pp. 32. There is also a separate 
edition of the Rules and Orders. 
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6. The Convention of 1853. 
(a) Preliminary Pamphlets. 
Report of the Joint Special Committee of the Legislature of 1862 
in favor of a Convention to revise the Constitviion of Massor 
chusetts. Boston, 1852, pp. 32. 

A Few Facts And Reasons Why A Convention Should Be 
CaUed to Revise the Constitution. Published under the du-ection 
of the Democratic State Convention. Boston, 1852, pp. 24. 

(b) Official Documents. 

Journal of the Constitutional Convention of the Commonwealth 
of Massachusetts . . . of 185S. . . . Published by order of the 
Convention. Boston, 1853, pp. 560. 

Official Report of the Debates and Proceedings in the State 
Convention Assembled May J^th, 185S, to Revise and Amend the 
Constitution of the Commonwealth of Massachusetts , Boston, 
1853. Three volumes, pp. 994, 840, 797. The Appendix to 
Vol. Ill contains the act of May 7, 1852, the vote by towns 
and cities on the question of calling the. Convention, and on 
the revised Constitution and constitutional propositions sub- 
mitted by the Convention, and the test of the latter by towns 
and cities. 

There is also a two-volume quarto edition of the same date 
and title, printed on inferior paper. 

Documents Printed by Order of the Constitutional Convention 
. . . during the Session, A.D. 1853. Boston, 1853. 

Rules and Orders to be Observed in the Convention of Delegates 
for the Commonwealth of Massachusetts, . . . 1853. Boston, 
1853, pp. 137. 

Constitution, or Form qf Government of the Commonwealth of 
Massachusetts. No title page; pp. 40. This is the preliminary 
draft, completed at 10.30 p.m. July 31, and circulated in the 
Convention the followmg morning. 

The Constitutional Propositions Adopted by the Convention of 
Delegates, . . . A.D. 186S, and Submitted to the People for their 
Ratification, With an Address to the People qf Massachusetts. 
Boston, 1853, pp. vii, 50. This is the official edition circidated 
throughout the Conmionwealth. 
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Poole's Statistical View of tJie Convention of . . . 185S. Bos- 
ton, 1853, pp. 26. Contains age, occupation, and residence 
statistics of the delegates, with a list of members of former con- 
stitutional conventions. 

(c) Controversial Pamphlets. 

Discussions on the Constiiviion Proposed to the People of Mas- 
sachusetts by the Convention of 1853, Boston, 1854, pp. 306. 
Contains the "Letters of Phocion" by George Ticknor Curtis,^^ 
the "Letters of Silas Standfast" by George S. Hillard, the 
Pitchburg address of Samuel Hoar, the Taunton address of 
Marcus Morton, the Quincy address of Charles Francis Adams, 
and the "Remarks By a Pree-Soiler-from the Start" of John G. 
Palfrey. All these had already appeared in newspapers or sep- 
arate pamphlets. 

Address of Hon. Oeorge S. BoutweU to the People of Berlin 
upon the Provisions of the New ConstitiUion, October 3, 1853. 
Boston, 1853, pp. 49. 

Address of Hon. F. W. Bird to his Constituents Upon the Pro- 
visions of the New ConstittUion, Delivered at South Walpole, 
October 29, 1853. Boston, 1853, pp. 20. 

Inequality of the Old ConstitiUion, Advantages of the New. 
Boston, 1853, pp. 4. 

Several other controversial pamphlets, by Hallett, Wilson, 
Lorenzo Sabine, and others, may be found in the Boston Pub- 
lic Library. 

(d) Accounts of the Convention. 

The best secondary account of the Convention is James 
Schouler, The Massachusetts Convention of 1858, pp. 19. Re- 
printed from Proceedings of the Massachusetts Historical Society, 
second series, XVIII, 30-48. (November, 1903.) 

A most illuminating, first-hand account of the Convention by 
one of its leading members may be found in the extracts from 
the diary of Richard Henry Dana, printed in his Biography, 
by Charles Francis Adams, I. 239-51. (Boston, 1890.) 

Reminiscences by other prominent members are in Benjamin 
F. Butler, BuOer's Book. Boston, 1892. George S. Boutwell, 
Reminiscences of Sixty Years in Public Affairs. 2 vols.. New 
York, 1902. The data on the Convention in this work are also 
published in the Groton Historical Series, IV, 409-414. 
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Cabinel-Keeper. 
GRENVILLE ROWLAND NORCROSS. 

Editor. 
WORTHINGTON CHAUNCEY FORD. 

Members at Large of the Council. 
SAMUEL WALKER McCALL. 
BARRETT WENDELL. 
JOSEPH GRAFTON MINOT. 
LINCOLN NEWTON KINNICUTT. 
WILLIAM CROWNINSHIELD ENDICOTT. 

Professor Merriman spoke on the Spanish Embassy to the 
Court of Timour (Tamerlane) m 1403.^ 
Mr. MoRisoN presented a paper on 

The Vote of Massachusetts on Summoning a Constitu- 
tional Convention, i 776-1916. 

On eight separate occasions the voters of Massachusetts 
have been required to express their opinion for or against call- 
ing a convention of delegates, or granting constituent powers 
to the legislature, to create or revise the fundamental law of the 
Commonwealth. The -response was favorable in six out of the 
eight referenda, including the most recent, in 1916. I have 
thought it worth while to tabulate by counties the six votes on 
calling a convention, of which we have a detailed official record; 
together with, for piuposes of comparison, the highest vote for 
Governor at the same or the nearest election, and a few other 
votes on constitutional questions. The arrangement by coun- 
ties shows the sectional alignment, and the comparison with 
the highest vote at the same or nearest election enables one to 
estimate the comparative amoimt of interest shown by the 
voters in constitutional questions. 

^ See Maiidiam, NarraHve of the Embassy of Ruy Gonzalez de Clavijo to the 
Court of Timour, at Samarcand, A. d. 1403-6 (Hakluyt Society, i860). 
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I. Vote of IJj6> 

On September 17, 1776, the House of Representatives of 
the State of Massachusetts Bay passed a resolve recommending 
the free male inhabitants of each town, twenty-one years and 
upward, in town meeting assembled, to "consider and deter- 
mine whether they will give their consent" that the House and 
Council should resolve themselves into a constitutional conven- 
tion, to "consult, agree on and enact" a "Constitution and 
Form of Government, for this State." The people are also to 
decide whether they wish the result of the Convention's labors 
to "be made public for the inspection and perusal of the in- 
habitants before the ratification thereof by the Assembly." * 

In the Massachusetts Archives there are returns from only 
97 towns on this vote,* 74 being in favor of granting constituent 
power to the General Court and 23 opposed.* The opposition, 
however, included such important towns as Boston, Concord, 
and Attleborough, several of which urged that the only proper 
organ for drafting a constitution was a convention of delegates 
especially elected for that purpose alone.^ 

Early in January, 1777, the House appointed a committee 
to examine these returns, "and to consider of, and report, the 
most proper measures to be adopted, in order to the establishing 
a new and good constitution and form of government." This 
committee was evidently more impressed by the strenuous 
protesting minority in the town returns than by the majority. 
It reported to the House, on January 28, 1777: "By the returns 

^ For the history of this first submission of a constitutional question to the 
people of Massachusetts, see Harry A. Gushing, History of the Transition from 
Provincial to Commonwealth Government in Massachusetts (Columbia Univ. Studies 
in History, etc., vn. no. x), 188-202. The Warren-Adams Letters, Collections in, 
should also be consulted. 

• Journal of the House of Representatives for 1776, no. There is also a broad- 
side edition of this resolve in Mass. Archives (clvi, f. 180). The Massachusetts 
Legislature during the Revolution before the adoption of the present Constitu- 
tion was often called the General Assembly as well as the General Court. 

' lb., fF. 121-191. They are dated between September 17 and November x8. 

^ Tabulation by Dr. Fred £. Haynes in his "Struggle for the Constitution in 
Massachusetts " (ms. thesis in Harvard College Library, 1891), 85. 

' An argument for a full-fledged Constitutional Convention is first found in 
the return of Concord, dated October 21, 1776. Mass. Archives, CLVi. f. 182. 
It is suggested in an earlier return of Norton as an* alternative only. A con- 
vention of Worcester County towns took similar action on November 26, 1776. 
Gushing, op, cU., 191. 
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from the several Towns within this State, it appears to be the 
general expectation of the People, so far as returns are made, 
That there be a new Constitution and form of Government 
framed by themselves, so soon as conveniently may be." It 
also submitted an interesting draft resolve,^ proposing the pro- 
cedure subsequently foUowed in 1779. This recommends that 
the people be requested to elect delegates "for forming a gen- 
eral Convention, for the sole purpose of framing a new Con- 
stitution and form of Civil Government . . . and that every 
male person of twenty-one years of age and upwards, being 
liable to taxation, shall have right of voting" for the delegates. 
Such Constitution as the Convention may adopt, to be sub- 
mitted to the towns for approbation or disapprobation; the 
returns to be coxmted by the Convention, which shaU declare 
the Constitution in force if two-thirds of the people approve; 
or if not, to frame another and submit it, and so forth, until one 
meets the popular approval. 

After various postponements, this report was brought up for 
discussion on March 27, 1777. The committee's resolve was 
defeated by a vote of 25 to 85.' Much time and energy would 
have been saved if it had been adopted. 

II. Voie of 1777^ Authorizing the Constitutional Convention of 

1777^8} 

Immediately after rejecting this proposal of a full-fledged 
Constitutional Convention, the House made a fresh start to- 
ward securing constituent powers for itself. A joint resolve of 
May 5, 1777,* recommended the qualified voters, at the State 
election the same month, to choose representatives "in whose 

^ It is to be found, together with the report of January 28, in Mass. Archives, 
cxxxvn. f. 138. 

• Journal of the House of Representatives for 1776-77, 216, 244, 276, 285. 
Only a single copy of this Journal is known, that in the American Antiquarian 
Society, and even that is incomplete. 

* For the history of this vote of the Convention of 1777-78, and draft Con- 
stitution of February 28, 1778, see Cushing, op. cU,, 204-226; Haynes, op. cU., 86- 
96; and Old South Leaflet, No. 209, containing the text of this Constitution. Vol. 
CLVi of the Mass: Archives contains the journal of the Convention, and a copy of 
the Committee Report upon which the Constitution of 1778 was based. 

^ Resolves of the General Assembly of the State of Massachusetts-Bay for 1776-77, 
44. It was also issued in broadside form, of which a copy is in the Mass. Archives, 
CLVI. f. 199. 
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integrity and ability they can place the greatest confidence," 
and to instruct them, in addition to their ordinary duties as 
representatives, to form one body with the Council and frame 
a Constitution. Said Constitution to be voted upon by the 
inhabitants in town meeting assembled, and to be established 
by the General Court as the "Constitution and Form of Gov- 
ernment of the State of Massachusetts-Bay," provided it "is 
approved by at least two-thirds of those who are free and 
twenty-one years of age, belonging to this State and present at 
the several meetings." 

There are no returns of the town votes under this resolve in 
the Massachusetts Archives; it would be necessary to go to the 
town records in order to find how the State divided on the 
question.* The newly elected House of Representatives, on 
June 5, 1777, appointed a committee "to call upon the members 
of the House to know what Instructions their Towns had given 
them relative to forming a new Constitution of CJovemment, 
and to examine what returns are made on the Precepts in this 
Respect." * On Jime 12 this conunittee reported to the House, 
which then voted "to proceed in one Body with the Council 
to form a Constitution of Government, agreeable to the resolve 
of the General Court of the 5th of May." • House and Council 
accordingly, on June 17, 1777, resolved themselves into the first 
Massachusetts Constitutional Convention. 

I have been xmable to discover any official tabulation of the 
returns of the popular vote on the draft constitution of Febru- 
ary 28, 1778, submitted to imiversal suffrage by this convention 
on March 4, 1778.* A contemporary newspaper statement 
gives the total vote: Yeas, 2083; nays, 9972.* 

^ Boston, for instance, voted unanimously to instruct its representatives not 
to take part in a constitutional convention formed by the General Court, and 
dearly indicated that it wanted no constitution not drawn up by a convention 
especially elected for that piirpose. Boston Record Commissioners, xvm. 2S4-286. 

• Journal of the House of Representatives for 1777, 15. The Resolve of May 5 
reconmiended to the selectmen "on the return of their precepts for the choice of 
representatives, to signify their having considered this resolve, and their Doings 
thereon." No precepts for this year are to be found in the Mass. Archives. 

• IK 24. 

* There are 180 MS. returns in the Mass. Archives (CLVI. ff. 304-432; CLX. ff. 
1-3 1), from which any one with the requisite time and patience could make an 
interesting tabulation by towns and counties, and analyze the causes of the 
rejection of this Constitution. 

* Haynes, op. dt,, 93, quoting Continental Journal, October 8, 1778; the same 
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III. Vote of 1779, Authorizing the Convention of 1779-80. 

A House resolve of February 19, 1779, concurred in by the 
Council the following day, submitted two questions to the quali- 
fied voters in town meeting assembled, to be voted upon before 
the last Wednesday in May. "First, whether they desire at 

State of MaJfacbufettS'-Bay. 

htbcHoufeof REtRESENTATiyES, February 19, 1779. 

TJ^HERE4S ibi C9nliitktioM or fftm tf Ciwi Ccvemment^ wbicb was profoftd by ibt 
w0^ Uat dtrnHMiom of ttm itaii to the f^U tbtrtoj^ baio b$eu dtfapfmtd by a AUjoray of 
%bt InbaOuums of jtoa diaie : 
^ai woettA* u u aoHOt/Ml^ from tbe Rip* eftntatwis made to ibis Court, iobaf art the Stnttmtidi 
if tbt ouffor Part of tbtpod Piopu of tbis 4taU •s io tbo ExpeOuMCj of worn froeeodtag to forM 
s mtfto Ooo^iuama ^ Cmfiramet : ^ 

** IWretoie^ Repined, Ttut Inc Scicdmeo of ihe fetcral Towot wiibio this Stace caufe the 

Frceboi4en» and other lohtbitaucs in Inai rcipe^hve Towos duly quahficd to voi^ for Repre- 

{fettuuftk* ko be hwluiljr vraiocd to oieei lo^etoci lo lomc coot eoicni Pbce ihcreio, oo or bclore 

ilhe tiSt Wedoddajr 01 Ma^ ocxt, 10 eooiAScr oi and deteimioe upoo the folbwiog Queflioas. 

FtrJI, Vbetber fhcj chule « ihu Time to have a oew CooAitotioo or Form of GoTem- 



Bttondlyt iVbctber they will impoWer ihdr Reprefeo(ati?et for the next Year to voce for 

the cailiog a State Cooveutiuo, lor tlie loic Purpofe of formiog a oew^Coofti uikw/ 

provided u Ihill appear to ihem, oo Examumtioo, that a major Part of the Peopie piefeoc 

aod Tociog at the Mceiiogt called is tbe M^oocr and foe the Purpofe aforeUid, floU: 

liafe aolwered the hut QiJtiliou io the Affirmative. 

iMf in Order thai tbe Se Je of tDe Ptofu may be knovm thereon: Be it farther Refihed, 

^fhat the Seiedmeo oi eacn iowu be%bd heieb/ arc direaed to return loto the Scaetaty's 

Office, 00 or beiurc itie ui it Vfcdueid^y id Jum otxt, the Doiogs of their relpeflive Towns oo 

the finl QaatMyi above oieoiMied. certfiyiu|^ the Numbers touog ia the Affiimauvc^ anJ the 

Madiberi votiog 10 tuc Nci^auve, uu laiu Quciiioo* 

Scot op lot coocorreooe, 

JOHN PICKERING, Speaker. 

In COUNCIL, February 20, 1779. 

Read aod coocurrcd, JOHN AV£RY, iV/>. Se^ry. 

Confcnted io by ibe Major Part of ihe Couocil. • 
k cnc CVp;» AtteO, 

JOHN AVERY, Dep. See'ry. 

this time to have a new Constitution or Form of Government 
miade; Secondly, whether they will empower their representa- 
tives in the General Court to summon a Constitutional Con- 
vention, provided a majority of those present and voting on 
this question are favorable." 

statement is in the MassackuseUs Spy, October 15, and the same letter states that 
129 towns and plantations niade no returns. 
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The voting was done at the regular spring town meetings for 
electing representatives, at various dates between March 30 
and May i. In columns D and E of the table will be found the 
vote by coxmties, in colimui B the approximate number of 
towns and plantations in the State at that time from which 
returns might be expected, and in coliunn C the number of 
towns making full returns. The totals as found tabulated in 
the Massachusetts Archives^ add up to 6612 in favor, 2639 
against. The committee appointed by the General Court to 
tabulate the returns reported to that body on June 3 ^ a differ- 
ent set of figures — 5654 in favor, 2047 against. Probably 
all the returns were not yet in at the time this report was 
submitted. 

The vote of Essex County, a local convention of which had 
been largely instrumental in defeating the Constitution of 1778, 
is surprisingly light and unfavorable. Note the heavy and 
favorable vote in the three western coimties, especially in Berk- 
shire, where the movement for a popular constitution orig- 
inated. The sum total was about 75 per cent of the total vote 
for Governor at the first State election, under the Constitution, 
on September 4, 1780, which is given in colmnn F. As a further 
basis for comparison, a table of the white population of Mas- 
sachusetts by coimties, in March, 1776, is given in colimm A.' 

The popular vote on the Constitution of 1780 is now being 
tabulated, and will be submitted at the next meeting. 



IV. Vote of i7gs> 

Chapter vi. Article x of the Constitution of 1780 provides 
that the question of calling a convention to amend the existing 
Constitution shall be submitted to the qualified voters by the 
General Court in the year 1795. Accordingly a special election 
"for taking the sense of the people on the revision of the Con- 

* Vol. ccxxxm. fif. 198-207. The actual returns are in vol. cix. fif. 32-123. 
Many of the returns were made on the back of the official broadside, and in many 
cases only the first question was voted on. 

* Journal of the House of Representaiives for 1779, 26. 

* From the Mass. Archives, cccxxxn. f . 99. This is one of the documents, 
collected for the Archives from some outside source, but evidently of official origin. 
It is the nearest detailed census figures we have for 1779 and 1780, and is accepted 
as official in Vol. i. of the State Census for 1905. 
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stitution " ^ was held on May 6 of that year. A joint committee 
appointed to examine the returns reported that the whole nimi- 
ber of votes were 16,324, of which 7999 were for calling a con- 
vention and 8325 against it. "Your committee further Re- 
port, that the votes for the several Towns, Districts, and Planta- 
tions which have made no return of the Precepts stand thus: 
3387 for a Revision, and 2542 against it, and 32 Towns, Dis- 
tricts, and Plantations have made no retxirjis." ^ This report 
was read and accepted by the Senate on June 16, 1795, and 
went into a new draft, which gives the voting by counties as 
reproduced in colmnns G and H of the table. This second draft 
states that the above-mentioned votes of towns, etc., which 
made no return of the Precepts ' "are included" in the total of 
16,324, thus contradicting the first draft. This was xmdoubt- 
edly an error for "are not included," for the two votes are added 
together in the margin of the dociunent, in the same handwrit- 
ing, making a total of 11,386 for calling a convention and 
10,867 against it. It appears, then, that a small majority of the 
voters were in favor of a constitutional revision in 1795. But 
the Constitution required a two-thirds vote to authorize the 
General Court to call a new convention. . 

When this result appeared, the House drafted a resolution 
to the eflFect that, since the only opportunity to amend the Con- 
stitution was now lost, the people be requested on the first 
Monday of October to vote for a convention for the express 
purpose of inserting in the Constitution an article requiring 
for a popular vote similar to that of 1795, at stated intervals. 
But the Senate did not concur.* 

The total vote for Governor at the spring election of 1795 
(except for Berkshire returns, which are missing) is given in 
column I. The ratio of the vote on the constitutional question 
to the vote for Governor was roughly 125 per cent. There was 
no contest for the governorship in 1795, but neither was there 
in 1780.* This vote of 1795 was proportionally the heaviest 
ever cast by Massachusetts on a constitutional question. 

» Chapter 62 of 1794. • Mass. Archives, "Senate Ffles," 1956. 

* Meaning towns which did not make their returns according to the prescribed 
form. 

* "Senate FUes," 1956/1. 

* The total vote in 1780 exceeded that of any subsequent election until 1787. 
The average total vote for 1793-96 was 21,481. 
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V. Vote of 1820, Authorizing the Convention of 1820-21. 

By an order of the General Court of June 16, 1820, a special 
election was held on the third Monday in August to decide the 
question: "Is it expedient that Delegates should be chosen to 
meet in Convention for the purpose of revising or altering the 
Constitution of Government of this Commonwealth?" The 
ayes and noes at this election are given in coliuims J and K 
respectively. In column L is the vote for Governor four 
months earlier. The ratio is about 34 per cent. The proposed 
amendments drawn up by the Convention of 1820 were sub- 
mitted to popular vote in April, 1821, and the tabulation of 
the vote by counties is in the Journal of Debates and Pro^ 
ceedings (1853), 633. The highest total vote on any of them 
was 30,892, on the second proposition, relative to the change 
of the legislative year. 

VI. Vote of 1851. 

An act of May 24, 1851, submitted to the qualified voters at 
the regular State election on November 10 the question: "Is 
it expedient that delegates should be chosen, to meet in conven- 
tion for the purpose of revising or altering the constitution of 
government of this Commonwealth?" A majority vote was 
to determine the question. The result (colunms M and N) was 
imfavorable to holding a convention at that time. 

Vn. Vote of i8S2y Authorizing the Convention of 1853. 

The same proposition was renewed in an act of May 7, 1852, 
and submitted to the voters at the regular State election on 
November 8. The result is given in columns O and P. The 
total vote on this question fell slightly short of that of 1851, 
but was favorable, a shift of a few thousand votes in the four 
western coimties producing the change. It was about 81 per 
cent of the total vote for Governor at the same election (column 
Q). The popular vote on the new Constitution submitted by 
the Convention of 1853 is given in colimms R and S. 
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VIII. Vote of I pi 6 J Authorizing the Convention of 1917. 

Chapter 98 of the General Acts of 1916, "to ascertain and 
carry out the will of the people relative to the calling and hold- 
ing of a Constitutional Convention," ^ placed on the ballot at 
the State election of November 7, the question: "Shall there be 
a convention to revise, alter, or amend the constitution of the 
Commonwealth?" The vote on this question is given in col- 
unms T and U. The total is about 64 per cent of the total vote 
for Governor at the same election, given in column V. 

Section 2 of chapter 98 provides that the Convention shall 
consist of 320 members, 16 to be selected at large, 4 in each 
of the 16 congressional districts and 240 by the State repre- 
sentative districts. As the niunber of nominations for delegate- 
at-large exceeded 48, a primary election for delegates-at-large, 
the first in the history of the Conmionwealth, was held on 
April 3, 191 7, the day that President Wilson's war address was 
published in the morning newspapers. Each voter voted for 16, 
and the thirty-two candidates polling the highest vote will go 
on the ballot at the final election of delegates on May i. The 
total vote of the State for the thirty-two highest candidates 
varied from 83,417 for Charles Francis Adams, to 30,269 for 
Walter A. Buie.* 

Mr. Ford communicated a series of letters on 

Sumner's Oration on the "True Grandeur 
OP Nations," July 4, 1845. 

Miss Sara Norton courteously sent to me two letters from 
Charles Sumner to her grandfather. Rev. Andrews Norton, and 
expressed her willingness to present them to the Society. As 
the Simmer Papers are in the Library of Harvard University, 
I suggested that these letters would find their proper place 
there and that this Society would be content to print them. 
To this Miss Norton agreed. In looking for the Norton letters 
to which Simmer replied I found a series of letters from other 
corre^ondents, all bearing upon the oration of July 4, 1845, 

* Approved April 3, 1916. 

* Figures furnished by the Secretary of the Commonwealth. 
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delivered at the request of the dty of Boston. The incidents, 
pleasant and unpleasant, attending the occasion are related 
with pious care by Mr. Peirce in his Memoir and Letters of 
Charles Sumner, n. 341 et seq., but only a few extracts from 
critics and sympathizers are given, hardly sufficient to give 
the variety of comment called out by the oration. The ques- 
tions then treated arise periodically, witness Kant's plea for 
universal peace, John XJuincy Adams' instructions on the 
abolition of private war on the sea and this essay by Sumner. 
The incidents of that particular day, so different from the 
usual expressions of celebration, have become historical; but 
the comments have a modem flavor and possess a lasting in- 
terest through the writers. My thanks are due to Harvard 
University Library for the privilege to use these letters. 

FRANas BowEN^ TO Chakles Sumner. 

Cambridge, July 4th, $ o'clock p. m. 

My dear Sumner, — You have fully proved that Peace, at any 
rate, hath her orators, more eloquent than those of War. Thank 
you both for the substance and the manner of yoiu: discourse, for 
soimd and Christian doctrines uttered in more inspiring tones than 
were ever shouted on the battle-field; and for the firmness and gal- 
lantry with which you proclauned them amid all the pomp and 
paraphernalia (wrong word that!) of the men at arms just beneath 
you. Two or three of those bronzed old epauletted seadogs eyed 
you very grimly as you began to broach yoiu: heretical doctrines in 
their ears; but their coimtenances gradually relaxed as you went 
on, and before you closed one of them began to unbutton his waist- 
coat, as I thought, with quite a sentimental and penitential air, as 
if he had all his life been doing wrong without knowiug it. I went 
along with you very heartily and cordially in all that you said, only 
mentally affixing some limitations to yoiu: expressed views, to which 
I think in conversation you would very readily assent. Hating all 
ultraisms, I only wished you to disdsdm utter stark non-resistance 
principles in their widest latitude, which you would probably be 
willing to do — principles, I mean, which would compel a man to 
stand stock still on Washiogton Street, and take a beating from 
any ruffian that might choose to assail him, or to sit equally passive, 
and see his wife and child butchered before his eyes by savages. 

» (1811-1890.) He was 'Alford Professor of Natural Religion, Moral Phi- * 
losophy and Civil Polity in Harvard University (1853-1889). 
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The movement of Johnston's army on March 9 back to the 
Rappahannock not only ended the chance, such as it was, of 
surprising, and beating, it in the race for Richmond by mov- 
ing down the Chesapeake, but it also was inmiediately followed 
by the reduction of McClellan's command of all the armies to 
that of the Department of the Potomac alone. It remains to 
notice the instances of his exercise of the former command in 
fields other than those above mentioned. 

T. W. Sherman's expedition of 12,000 men had sailed in 
October for Port Royal, South Carolina, where it was estab- 
lished upon the reduction of its forts by Du Pont's fleet on 
November 7.* McClellan instructed him, on February 14, 
1862,* to lay siege to Fort Pulaski rather than attack Savan- 
nah, and otherwise to concentrate his attention on Femandina 
and St. Augustine. On February 23* McClellan also instructed 
Butler to sail for the Gulf of Mexico and proceed with his ex- 
pedition of 15,000 to co-operate with the navy in its attack on 
New Orleans. The relation of these operations to the others 
embraced in McClellan's plans for all the armies will be con- 
sidered later. 

Mr. MoK^ON communicated a paper on 

The Struggle over the Adoption op the Constitution 
OP Massachusetts, 1780. 

To the Proceedings of this Society for November, 1916, 
Mr. Lord contributed a proposal of the town of Middleborough 
to nullify and overthrow the Massachusetts constitution of 
1780, within foiu: months of the date it had been formally pro- 
claimed the fimdamental law of the Commonwealth. To me 
this dociunent was a complete surprise, as I had always believed 
that the greatest and most enduring of the revolutionary con- 
stitutions had been ratified by the people with substantial 
xmanimity. An inspection of the original returns of the towns 
on the constitution, in the Massachusetts Archives, revealed 
a contrary condition of affairs. So numerous, indeed, and in- 
teresting were the objections, that I have thought it worth 

» 6 W. R., 3, 4, 185. 

* SW.R,, 39' 

» lb., 40; 6 W. -R., 699. 
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whfle to analyze and classify them, and tabulate the vote. 
As my researdi progressed, I was more and more impressed by 
the high degree of political wisdom possessed by the average 
citizen of Massachusetts in 1780. A few of the exceptions 
made to the constitution were fantastic. A considerable class 
were due to prejudice and inertia rather than to knowledge. 
But a still more numerous class of objections, particularly 
those to Article m of the Declaration of Rights, would be 
recognized as valid by any political scientist today. Many of 
them, in fact, have since been adopted as amendments to the 
constitution. 

My tabulation of the vote on the two articles most frequently 
objected to (for the towns voted on the constitution, not as a 
whole, but clause by clause), made it doubtful whether the 
requisite two-thirds majority was secured on those questions. 
That led to an inquiry as to the exact method by which the 
constitution was ratified. I had always supposed that it was 
ratified by the people. Several modem authorities on history 
and government, including at least four of oiu: members past 
and present, have stated as much in print. But a study of the 
method actually prescribed by the Convention, and followed, 
proved otherwise. The method is too complicated to be de- 
scribed by a single formula; but it is not far from the truth to 
state that the constitution was referred to the people for their 
consideration and detailed vote, the consent of two-thirds being 
a prerequisite; but ratified by an adjourned session of the 
Convention, with a fresh popular mandate. An examination 
of the Convention's methods of tabulating the popular vote 
raises the suspicion that the two-thirds majority was manufac- 
tured. I leave it to your judgment to decide whether the con- 
stitution of Massachusetts, now in force almost 137 years, was 
ever legally ratified. 

L THE METHOD OF ADOPTING AND RATIFYING THE 
CONSTITUTION. 

I. PSELDflNARY ACTION 07 THE LeGISLATUSE. 

After the draft constitution of February 28, 1778, had been 
rejected by the people, the General Court resolved to take the 
sense of the qualified voters on the questions whether they 
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chose to have a new constitution, and whether they would em- 
power their representatives to call a Convention for the sole 
purpose of framing one.^ The vote on both questions being 
favorable,* the General Coiurt passed a resolve on Jime 15, 
1779, directing the selectmen "of the several Towns and Places 
within this State" to call a meeting of their respective towns in 
order to elect as many delegates to the Constitutional Conven- 
tion as they were entitled to send representatives to the House. 
It was expressly provided that "every Freeman, Inhabitant 
of such town, who is twenty-one years of age, shall have the 
right to vote," although a property qualification was at this 
time required for voting for representatives. The constitu- 
tional Convention, then, rested on a wider electorate than the 
existing state government. It was elected by, and submitted 
its work to, the People, in the widest contemporary political 
sense of that word. 

The same resolve recommended the inhabitants "to instruct , 
their respective Delegates" to submit such "Form of a Con- 
stitution they may agree upon in Convention" back to the same 
electorate, assembled in town meetings, "in order to its being 
considered and approved or disapproved by said Towns and 
Plantations. And it is also recommended to the several Towns 
within this State, to instruct their respective Representatives 
to establish the said Form of a Constitution, as the Constitution 
and Form of Government of the State of Massachusetts Bay, 
if, upon a fair examination, it shall appear, that it is approved 
of by at least two-thirds of those, who are free and twenty-one 
years of age, belonging to this State, and present in the several 
town meetings." ' 

The important thing to be noted here is that the General 

* Journal of the Convention for framing a Constitution of Government for the 
State of Massachusetts Bay, from . . . September i, I7T9, to , . . June 16, 1780. 
(Published by order of the Legislature, Boston, 1832), 189. This is the only 
printed edition of the Journal, the ms. of which is in the Mass. Archives, ccuocvi. 
The work dted includes an appendix in the legislative resolves caUing the 
Convention into existence, the report of the General Committee of the Con- 
vention, the constitution as finally agreed upon by the Convention, and "rati- 
fied" by the people, the Convention's address to the people, and the rejected 
constitution of 1778. This last document has recently been reprinted by the 
Old South Association as Old South Leaflet, No. 309. 

* Supra, p. 245. 

* Journal of the Convention, 5-6. 
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Court recommended a certain mode of ratification, but did not 
presume to bind the Convention to adopt that particular mode. 
The Convention derived all its authority from the people, and 
was not boimd in any shape or manner by the existing legisla- 
tive body of the State.^ 

2. The CoNSTrrunoNAL Convention of 1779-1780. 
a. The First and Second Sessions, September i-November 12, ijjg. 

The Constitutional Convention convened, on September i, 
1779, at the old Meeting House of the First Church in Cam- 
bridge, the site of which, in Harvard Square, is now marked by 
a tablet. The list of members prefixed to the Journal of the 
Convention contains 293 names, although the highest recorded 
vote on any question was but 247.* At the first session 
James Bowdoin was elected President, and Samuel Barrett 
Secretary of the Convention. On September 4 the Convention 
appointed a committee of thirty to prepare a constitution to 
be laid before the whole body and on September 7 adjourned 
to give the committee time to prepare its report. This General 
Committee, as is well known, delegated its duties to a sub- 
committee of three, consisting of Bowdoin and the "brace of 
Adamses," and that committee left the entire task to John 
Adams. 

The second session of the Convention began on October 28, 
1779. Nineteen more members produced their credentials and 
took their seats. On the afternoon of that day, the General 
Committee reported the Adams draft, which was forthwith 
printed.* The remainder of the session, until November 12, 

* It even refused to ask the General Court for salaries and mOeage. Journal 
of the Convention, 183. 

* 34 from Suffolk (including the present Norfolk County), 46 from Essex, 43 
from Middlesex, 63 from Worcester, 35 from Hampshire (including the present 
Hampden and Franklin counties), 16 from Plymouth, 2 from Barnstable, 20 from 
Bristol, 8 from the Maine counties, and 26 from Berkshire. Very few towns were 
unrepresented except in Maine, Barnstable, Dukes County, and Nantucket. The 
two island counties were cut off from the continent by the war, and took no part 
in framing the constitution; and Maine east of the Penobscot was occupied by 
the enemy. 

' The Report of a Constitution or Form of Government for the Commonwealth of 
Massachusetts: — agreed upon by the Commiltee to be laid before the Convention of 
Delegates assembled at Cambridge, on the first day of September A. D, 177 q; and 
continued by adjournment to the twenty-eighth day of October following. Reprinted 
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was devoted almost exclusively to the Declaration of Rights, 
particularly to Article m. John Adams attended up to the 
last day, but sailed for France on the i3th.^^ Opinions differ 
on his ability as a diplomatist, a r61e to which he was fitted 
neither by training nor disposition; but there can be no two 
opinions regardmg his ability as a constitution maker, or the 
loss that the Commonwealth sustained through his absence from 
the concluding sessions of the Convention. 

b. Third Session, January 5 {27yMarch 2, 17S0. 

The third session should have commenced at the Represent- 
atives' Chamber in the Old State House, Boston, on January 5, 
1780. Dxuing the previous session, attendance had fallen off 
to such an alarming extent that the faithful minority published 
an advertisement in the newspapers lurging a constant and gen- 
eral attendance henceforth, "as the business of the Conven- 
tion is not of a transient, but permanent nature, and is designed 
for the benefit of the remotest ages of this Conmionwealth, the 
presence and assistance of the whole body is expected and re- 
quired; which will have a tendency to remove those local and 
temporary prejudices and views which might otherwise en- 
danger the acceptance of the best Constitution the Conven- 
tion can propose."* 

But in the meantime the hard winter of 1780 had settled 
down. Oldest inhabitants said it was the worst since that of 
1717, which Cotton Mather has so vividly described; although 
less elderly inhabitants insisted that they remembered even 
deeper snow in 1740. Certainly no winter so severe occurred 
within the next haU centiuy. Boston Harbor was frozen up to 
Nantasket Roads, so that for a month no vessel could enter or 
leave the port. In the coimtry the cold was so intense that 
wells and springs froze soUd, and the snow lay so deep on the 
roads that travel was impossible save by snowshoes. On Jan- 
uary 20 the Boston-Hartford road was the only one open to 
travel in the central part of the state, and three months later 
the snow still covered the fences in some of the western towns. 

in the Journal of (he Convention, 191-315, and, with notes, in the Works of John 
Adams, iv. 219-267. 

» lb., I. 297. 

s Journal of ihe ConvetUion, 50. 
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The efiFect on the Convention was to postpone the real opening 
of its third session until January 27, when only sixty members 
were present; and in spite of frequent and vigorous appeals 
for better attendance, the number of members present and 
voting never exceeded 82.^ On this nmip of a convention, in 
which large sections of the state were imrepresented, feU the 
vital task of amending John Adams' draft into the finished 
frame of government.* 

c The Method of Ratific<Uion adopted by the ConverUion. 

On February 23, 1780, the Convention appointed a committee 
"to consider and report a suitable time and place to which 
this Convention shall adjourn ... in order to obtaining and 
acting upon the sense of its constituents upon such a Consti- 
tution or Frame of Government as may be agreed upon, and 
sent out to them for their revision, and also to what extent and 
effect it may act upon the same when obtained." • This 
committee reported on February 29 and March i and 2 — its 
first report being accepted, the second recommitted, and the 
third rejected. The entries in the journal are so involved and 
contradictory that it is impossible to trace clearly the formation 
of the final resolve. It is evident, however, that some members 
wished submission to the people, amendment if need be, an 
adjourned session of the Convention, and resubmission to the 

* Journal of the Convention, 55-57. Only 47 towns were then represented, 33 
of them in Suffolk, Essex and Middlesex counties. The high-recorded vote in 
the journal was 82, on February 16. It fell off gradually to 36, on the 28th, the 
last day on which numbers are recorded. 

* The journal of this session, from its real ccmmiencement, on January 27, 
1780, to its end on March 2, occupies 1 13 pages in the printed edition, as compared 
with 48 pages for the other three sessions. The appointments to the committees 
on perfecting and amending various sections were as fairly distributed among the 
members from various sections of the state as the unequal attendance would 
allow. John Lowell of Boston served on thirteen committees, and the following 
on five or more: Samuel Adams, EUis Gray, and James Sullivan of Boston, John 
Pickering of Salem, George Cabot of Beverly, Jonathan Jackson of Newburyport, 
Levi Lincoln, Jr., of Worcester, Timothy Danielson of Brimfield, Robert Treat 
Paine of Taunton, John Cuming of Concord, and Rev. Samuel West of Dart- 
mouth. Thec^hilus Parsons apparently did Hot arrive until February 15, but was 
immediately ai^inted to three important committees, 

* Journal of the Convention, 135. The committee consisted of James Sullivan, 
R. T. Paine, General Danielson^ Rev. Henry Cummings <^ ^Olerica, and Rev. 
Samuel West. 
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people. Others suggested a special ratifying convention, similar 
to the one that acted upon the Federal Constitution in 1788. 
No one appears to have brought up the precise method recom- 
mended by the General Court in its resolve of Jime 15, 1779.* 
A new and smaller committee, consisting of Sullivan, Lowell, 
and Paine, completed the work on March 2; and the completed 
resolves on the mode of ratification, as agreed upon by the 
Convention and notified to the selectmen of the towns, are as 
follows: 

Resolved, That this Convention be adjourned to the first Wednes- 
day in June next, to meet at Boston; and that Eighteen hundred 
Copies of the Form of Government which shall be agreed upon be 
printed; and, including such as shall be ordered to each Member of 
the Convention, be sent to the Selectmen of each Town and the 
Committees of each Plantation, under the direction of a Committee 
to be appointed for the purpose: And that they be requested as 
soon as may be to lay them before the Inhabitants of their respec- 
tive Towns and Plantations. And if the major part of the Inhabit- 
ants of the said Towns and Plantations disapprove of any particular 
Part of the same, that they be desired to state their Objections 
distinctly and the Reasons therefor: And the Selectmen and Com- 
mittees aforesaid are desired to transmit the same to the Secretary 
of the Convention on the first Wednesday in June, or if may be, 
on the last Wednesday in May, in order to his laying the same 
before a Committee to be appointed for the purpose of examining 
and arranging them for the revision and consideration of the Con- 
vention at the Adjournment; with the Number of Voters in the 
said Town and Plantation Meetings, on each side of every Question; 
in order that the said Convention, at the Adjoiumnent, may collect 
the general sense of their Constituents on the several Parts of the 
proposed Constitution: And if there doth- not aj^oear to be two 
thirds of their Constituents in favour thereof, that the Convention 
may alter it in such a maimer as that it may be agreeable to the 
Sentiments of two thirds of the Voters throughout the State. 

Resolved, That it be recommended to the Inhabitants of the sev- 
eral Towns and Plantations in this State, to empower their Dele- 
gates at the next Session of this Convention, to agree upon a Time 
when this Form of Government shall take Place, without returning 
the same again to the People: Provided that two thirds of the Male 

^ Supra, 355. Note that the resolve in question says "instruct their re^>ec- 
tive RepresenUUives"; L e., the existing House of R^resentatives, and not the 
Convention. 
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Inhabitants of the Age of twenty one years and upwards, voting 
in the several Town and Plantation Meetings shall agree to the 
same, or the Convention shall conform it to the Sentiments of two* 
thirds of the People as aforesaid. 

Resolved, That the Towns and Plantations thro' this State have a 
Right to dioose other Del^ates, instead of the present Members, 
to meet in Convention on the first Wednesday in Jime next, if 
they see fit.^ 

This complicated mode of ratification may be simmiarized 
as follows: 

1. Discussion of the constitution by the people in town meet- 
ing assembled. 

2. Every town meeting to vote on the constitution, clause 
by clause, and state objections to any article that does not 
obtain a majority. 

3. A new grant of authority by the sovereign people to the 
adjourned Convention, to 

(a) tabulate the popular vote on the constitution; and 
(6) if there appears to be a two-thirds majority for every 

part, to ratify the constitution and declare it in force; or 
(c) if there does not appear to be a two-thirds majority, 

to alter the constitution in accord with the popular will, 

and ratify it thus amended. 

The best brief description of the whole process is on the title- 
page, here reproduced in facsimile, of the edition of the con- 
stitution that was distributed among the several towns. 

The Convention was confronted with conditions which made 
the popidar acceptance of any constitution seem almost hopeless. 
The towns were tenacious of their power, the people jealous 
of authority, and self-appointed experts on government were 
scattered throughout the state. At the break-up of royal au- 
thority in 1774, the Massachusetts town meetings had acquired 
many powers that in every well-regidated government are exer- 
cised by the central authority. The towns were, in fact, the 
several sovereigns of Massachusetts-Bay; their relation to 
the General Court closely approximated that of the states to the 
Congress of the Confederation, with the important difference 
that there were not thirteen, but almost three himdred of them. 

^ Page 52 of the edition whose title-page is reproduced in facsimfle. 
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They had been carefully consulted in the last few years regard- 
ing every step in constitutional development, and many other 
matters as well. They must be handled with gloves in order 
to secure their consent to the new constitution. Popular preju- 
dice against authority and political power, by whomsoever 
exercised, was never stronger than in 1780; the negative theory 
of natural rights as expounded by Locke was at the back of 
political thought. And political thought was particularly 
fecund in revolutionary Massachusetts. The Commonwealth 
teemed with notions of government. John Adams, writing 
from Philadelphia in 1776, was "grieved to hear ... of that 
rage for innovation which appears in so many wild shapes in 
oiu: province." * The ferment had somewhat subsided by 1780, 
during the hard realities of war; but the village Hampdens and 
Sidneys were still a force to be reckoned with. 

With these conditions as the backgroimd, the purpose of the 
mode of ratification adopted by the Convention of 1780 be- 
comes clear. An imconditional submission of the constitution 
"in the Imnp," as Pittsfield expressed it,* would have brought 
about certain rejection. The constitution of 1778 had been • 
rejected by a vote of five to one. By giving the people an op- 
portunity to discuss every article and state their objections, the 
Convention not only flattered its constituents, but supplied a 
safety valve for the airing of democratic prejudices and notions. 
The Convention's request for authority to complete and ratify 
the constitution was rather a large order; but the opportimity 
to send new delegates to the adjourned session made it more 
palatable. 

By acquiring the power to alter and ratify the constitution, 
the Convention made sure that its work would not be lost; 
and by inducing the people to waive their right of a resub- 
mission after alteration, much time would be saved. One de- 
tail, however, was dimisily worked out — the provision for 
altering the constitution "agreeable to the sentiment of two- 
thirds of the voters," in case there was not a two-thirds majority 
for the whole draft. If the people voted in the proportion of 
one yea to two nays, and the nays all made the same objection, 

* S ColUcUons, IV. 310. 

* J. £. A. Smith, History of PUtsfidd, i, 367. This instruction <^ Pittsfidd 
to its delegate suggests the outline of the method of adopti<m. 
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well and good. But what if the vote turned out to be in the 
proportion of three in favor of the constitution, to two against 
it for various reasons? Here was no two-thirds majority; yet 
how alter it to suit two-thirds? 



n. THE CONSTITUTIONAL CONTROVERSY, MARCH-JUNE, 

1780. 

I. The Background or the Struggle. 

The towns had fourteen weeks, from March 2 to Jime 7, 1780, 
to discuss and take action upon the constitution. The ordinary 
printed sources of information suggest that the people took 
very little interest in their fundamental law. I have been 
able' to find mention of but two pamphlets for or against the 
constitution. As Mr. Lord has observed,* not one of the six 
newspapers then published in Massachusetts^ published the 
text of the constitution, and the only discussions of it bx their 
columns were a series of controversial articles between two 
members of the Convention, largely relating to Article m; 
a few letters from the Rev. Isaac Backus and Dr. William 
Gordon; and a few reprints of town returns. Not a single news- 
paper, so far as I can discover, notified its readers when the 
constitution was ratified.' No one of the leading politicians 
carried the controversy outside his own town, and references 
to the constitution in such political correspondence as we 
have are exceedingly scanty. 

Massachusetts, in fact^ had other things to think of. It 
was perhaps the darkest period of the war. The French alli- 
ance had not yet proved its value to the cause. In the summer 
of 1779 occurred the disastrous Penobscot expedition, which 
left all Maine east of the Penobscot in the hands of the enemy, 
and saddled the state with an additional load of debt.* Con- 

» Supra, p. 57. *" 

* The BosUm GazeUe, Independent Ckromde, ConitnenUd Journal, Independent 
Ledger, and Evening Post, and the Worcester MassackuseUs Spy, All these were 
weekly papers of two to four pages each. The Society has almost complete files 
for the period mentioned. Judging from the character of the conmiunications 
they printed, the Gazette and Ckromde were against the constitution. 

* Yet the Independent Ledger devoted one of its four pages in its issue of June 
19, 1780, to "A Hmnorous and Generous Frolic of the late Duke of Montague." 

^ The total taxes levied by tbe General Court in 1779 and 1780, were £6,- 
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gress practically confessed bankruptcy in March. Sir Henry 
Clinton, completing the conquest of South Carolina, was 
almost ready to transfer his forces to New York. General Wash- 
ington, with his army on the Hudson undermined by sickness, 
desertion^ and lack of supplies, was writing to the state 
government every week, begging for its overdue quotas of men, 
clothing, and money. The Tories were taking heart again, 
and openly exulting. "Where is the public spirit of the year 
177s?" wrote General Paterson from West Point to General 
Heath at Boston. "Where are those flaming patriots who were 
ready to sacrifice their lives, their fortimes, their all, for the 
public? '* Lafayette, landing in Boston on April 28, brought 
the welcome news that Rochambeau's army was on its way, 
and his own boimdless optimism was a promise of better days 
for the common cause. But there followed the famous Dark 
Day of May 19, 1780, when the light of the sim was almost 
completely obsciured at noontime. Pious gentlemen quoted 
Amos viii. 9, and some detected the odor of sulphur and 
brimstone in the dense smoke from northern forest fires that 
caused this depressing phenomenon. 

2. The Wosk of the Town Meetings. 

In this most gloomy spring Massachusetts had known since 
the Woeful Decade, the people may well have been excused 
from giving their constitution the attention it deserved. Yet 
the contents of two bulky volimies in the Massachusetts Ar- 
chives proved that below the smiace, in the primary assemblies 
of the people, a vigorous, healthy constitutional contest was 
going on. The returns from the towns, which these volumes 
contain,* threw a searching light on the mental process, and the 

653,567, 17s., 9Hd., and £5,706,469, z6s., 7d., of course, figures inflated by being 
measured in a much depreciated currency. 

^ Col. Thomas Nixon, of the First Massachusetts Brigade under General 
Washington, issued a proclamation on February 28, 1780, ordering officers and 
enlisted men of his brigade who had outstayed their leave to retiun immediately, 
under pain of being considered deserters. Independent Ledger, March 10. On 
May 5, the General Court passed an act to prevent and pimish desertion, and on 
May 31 General Washington promised by proclamation a pardon to all deserters 
who would return within three months. 76., June 19. A broadside was issued by 
the General Court on June 30, ordering the towns to fill quotas called for the 
previous October. 

' Vols. CCLXXVI and ccLXXvn. These contain returns from 18S towns only. 
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political theories of the ordinary Yankee citizen of 1780. The 
Convention had invited the towns and plantations, when the 
constitution was laid before them, "to state their objections 
distinctly and the reasons therefor/' This invitation was in 
general accepted with alacrity. Defective in grammar and 
crude in expression, these returns show a grasp of the funda- 
mental principles of government, an insight into the particular 
problems of Massachusetts, a critical and constructive faculty, 
that compare favorably with the work of the famous leaders 
of revolutionary thou^t. They anticipated, in fact, most of 
the amendments that were made to the constitution of Massa- 
chusetts during the next seventy-five years. 

The returns differ greatly in form and substance. As the 
Convention furnished no printed form,^ and no very precise 
directions, a wide scope was left for local individuality. The 
length varies from thirty-five words (Marlborough) to a book 
of twenty-three closely written quarto pages (Northampton). 
The form varies froni a brief acceptance or rejection of the 
whole constitution, to a neatly tabulated vote on every article, 
with precise objections to the articles that did not pass.* 
There was also a great variance in the size of the vote that 
turned out, and the amoimt of time consumed. The attend- 
ance at the town meetings was apt to dwindle away as the read- 
As there is not a single return from Essex, the most wealthy and populous county 
in the state, and as various indications showed that many other towns made re- 
turns which have not been preserved, I have endeavored to obtain copies of the 
missing records in the town proceedings. A ics. list in vol. ccixxvn. f. 124, gives 
the total number of towns and plantations from which returns were expected as 
290. This includes the four towns of Dukes County and Nantucket, which were 
so isolated that they took no part in the constitutional movements of the period; 
but does not include the Maine towns east of the Penobscot, in territory occu- 
pied by the enemy. Accordingly I sent a circular letter, with reply post card, to 
the clerks of about a hundred towns in Maine and Massachusetts, from which 
no retiums on this question are foimd in the Archives. At the date of printing, 
35 have replied either that there is no reference to action on the constitution 
in their proceedings, or that their existing records do not cover the year 1780; 
33 have furnished copies of their town records on this subject, which will be de- 
posited in the library of the Society. I have personally inspected the records of 
4 other towns in Essex County; and in a few cases the requisite data have been 
found in town histories. In most cases, unfortunately, these transcripts do not 
fill the lack of original returns, for the town clerks did not always copy the pro- 
ceedings in full into their own records. 

^ A few towns, however, returned the copy of the printed constitution that had 
been furnished them, with their votes entered on the margin. 

' See the return of Boxford, infra, p. 403. 
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ing of the long document proceeded. "It was late before we 
Got through it, after Sunsett/' wrote the selectmen of Mans- 
field, "and many persons Gone before this last question was 
polled, and but 31 that voted. But no Person appeared against 
it." 1 

In Boston, 887 voters turned out, the highest numerically, 
and almost the highest proportionally, in the state, about one- 
eleventh of the total population.* The proportion in the other 
towns varied from one-ninth, in Rehoboth, to one seventy- 
second in Plymouth, and one one-himdredth in Biddeford, 
Maine.* In general, the western coimties showed much greater 
interest than the seaboard coimties, .and Maine, least of all. 
The total number present and voting at the most numerous 
meeting in all the towns that made returns was not far from 
16,000, of which less than 500 belonged to Maine. The esti- 
mated population of Massachtisetts proper in 1780, is 307,000; 
of Maine, SS>Soo-* 

Some towns disposed of the matter in a single meeting, but 
the majority held two or more sessions on the subject. South 
Hadley met seven times before it could reach a decision. 
Boston, after one morning and two afternoon sessions on May 
3 and 4, adjoiuned to the 8th at three p.m., recommending that 
all shops be closed and business suspended at that hour in 
order to secure a full attendance, and that the ministers of the 
Gospel "remind their respective congregations the next Lord's 
day, of this Adjounmient, and of the importance of imiver- 
sally withdrawing themselves a few hoxurs from their ordinary 

^ Mass. Archives, ccLxxvn. f . 39. The vote <^ Stockbridge town meeting fell 
off from 1 17 on the first article of the Declaration of Rights to 17 toward the latter 
part of the frame of government, and rose again to 26 on Chi4>ter VI, Art. x. 
76., ccLXXVi. f. 21. 

s Taking Lemuel Shattuck's computation of 10,000 for the population in 1780, 
in his City Council Report of 1S45, p. 5. But 968 voters turned out to oi^>ose the 
constitution of 1778. 

• Rehoboth's total vote was 455, Plymouth's 37, and Biddeford's la Their 
population, according to the census of March, 1776, was, respectively, 41 91, 
3655, and 1006. ''We are sorry there are so few met," reads the return of Bidde- 
ford, "but think that ought not to dishearten any, but rather to quicken to Zeal 
and Perseverance those who are desirous of Order, Regularity, and good Subor- 
dination." And at the foot of the return is written, "Ten men may save the dty." 

* Compare the table at the end of this article with column A of the table on 
p. 248. The estimate of population in 1780 is from A Cenlntry of Poptdaiion 
Grouch, g. 
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Employments, and directing their Attention to a Matter so 
dpeply interesting to themselves and their Posterity." The 
meeting on May 8 lasted until dark, and three more sessions 
were necessary to complete the business.^ 

The procedure employed in the greater number of towns, 
was to read the constitution aloud, to appoint a committee 
(including generally the town's delegate) to draft amendments 
to aU objectionable articles, and to receive and vote on the 
report at a subsequent meeting. A division was generally taken 
upon every article about which a controversy took place, and 
upon the whole constitution as amended by the town. The 
Convention expressly did not encourage the towns to subject 
the whole document to a vote, and few did, save those too in- 
different to spend time on a detailed discussion. A notable 
exception was Pittsfield,. whose eighty votes were cast imani- 
mously for the whole constitution in spite of the fact that in 
several points it contradicted the principles Kttsfield had been 
putting forward since the beginning of the war, and which the 
town's delegate in the Convention was expressly instructed to 
secure. The Rev. Thomas Allen, who signed the return, was 
the leader of the "Berkshire Constitutionalists," who began 
the movement for a popular constitution. Berkshire was then 
in a disorganized state, a veritable regnuin in regno ^ "No Con- 
stitution, No Law" was the popular cry. The people refused 
to permit the courts of justice to sit imtil a feonst\t.iition 
was adopted, and the sober gojs^rvatiye element bf tJbe popu- 
lation was probably b/!this time in favor of law and order at 
any price.* 

But only a small minority of the towns that made returns 
voted on the constitution as a whole. The figures one occa- 
sionally meets with, purporting to give the total popular vote 
for and against the constitution of 1780, are pure fiction, y ' "" 

Most returns were headed, "At a meeting of the freeholders 
and other inhabitants twenty-one. years old and upwards, to 
take into considerattion a Constitution or Form of Government," 
etc. I have seen no instance in which a town described its re- 
turn as a ratification. The fact that the Convention, not the 
people, was to ratify the constitution, seems to have been gen- 

* Boston Reccrd Commissioners, 127-40. 

* J. £. A. Smith, History of Pittsfield, i., cfaaps. xvm-zz. 
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erally recognized.* The tone of all but very few returns was 
respectful, even deferential. "We hope to be pardon'd/' 
concludes Ward (Auburn), "in thus freely opening our thots in 
these affairs, as we never had a member in the Convention. 
Respectfully submitting the matter therefore to the wisdom 
and candor of that venerable Body, we shall Rejoice to see a 
happifying Establishment of Government completed as soon 
as may be." ^ 

The few towns that were not respectful, and which disagreed 
with pretty much everything in the constitution, seem to 
have been infected by the general otherwise-mindedness of our 
sister commonwealth. Bellingham and JSledway, which had 
maintained a peculiar attitude on constitutional questions 
throughout the Revolution,* belong to this class, and Freetown, 
Rehoboth, and Swansea; all on or near the Rhode Island 
boundary. 

3. The Question op Chuech and State — Declasation of 
Rights, Aeticle in. 

Article m of the Declaration of Rights, which virtually 
established Congregationalism as the state religion of Massa- 
chusetts, produced more discussion and opposition than any 
other part of the constitution. This article was not the work 
of John Adams, although he seems to have approved it. Its 
original form in the report of the General Committee was due 
to another member.* In the Convention it was more largely 
debated than any other article. The rule against a member 
speaking more than twice on the same question was suq)ended. 
"A free and general debate ensued," in the course of which the 
ancient atrocities of the German Anabaptists were raked up 
against the Baptist advocates of religious liberty, who retorted 
by comparing religious taxation to a certain practice of the 
sons of EU.^ 

The article was then committed to two future governors of 

^ Of. language of Bowdoin in 2 Proceedings, vm. 290. 

* Mass. Archives, ccLXXvn. f. zx6. 

* Hany A. Cuahbig, TransiHon, 200, ei passim, 

* He attended the Convention vp to and induding the day it was adopted 
(November 10, 1779), and has left no record of his disi4>pn>vaL Works of John 
Adams, IV. 222-25. 

^ Independent CkromcU, 'December 2, 1779. 
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the Commonwealth (Samuel Adams and Caleb Strong), a future 
Judge (Robert Treat Paine), and Chief Justice (Theophilus 
Parsons), of the Supreme Court, one of the leading patriots of 
Western Massachusetts (Timothy Danielson), the minister of 
the Second Congregational Church in Medway (Rev. David 
Sanford),* and tiie minister of the First Baptist Church in 
Bellingham (Rev. Noah Alden).* The report of this committee 
was amended and adopted by the Convention on November 10. 
1779, as Article in of the Declaration of Rights. It reads as 
follows, in the first edition of the constitution which was dis- 
tributed to the towns: ' 

ni. As the happiness of a people, and the good order and 
preservation of dvil government, essentially depend upon piety, 
religion and morality; and as these cannot be generally diffused 
through a commimity, but by the institution of the public worship 
of God, and of public instructions in piety, religion and morality: 
Therefore, to promote their happiness, and to secure the good order 
and preservation of their government, the people of this Common- 
wealth have a right to invest their l^slature with power to author- 
ize and require, and the legislature shall, from time to time, au- 
thorize and require, the several towns, parishes, precincts, and other 
bodies politic, or religious societies, to make suitable provision, 
at their own expence, for the institution of the public worship of 
God, and for the support and maintenance of public protestant 
teachers of piety, religion and morality, in aU cases where such 
provision shall not be made voluntarily. 

And the people of this Commonwealth have also a right to, 
and do, invest their legislature with authority to enjoin upon all 
the subjects an attendance upon the instructions of the public 
teachers aforesaid, at stated times and seasons, if there be any 
on whose instructions they can consdendously and conveniently 
attend. 

Provided notwithstanding, that the several towns, parishes, pre- 
cincts, and other bodies-politic, or religious societies, shall, at all 

1 In the list of members at the beginning of the printed Journal, his name is 
incorrectly given as Daniel Stanford. Cf . £. O. Jameson, History of Medway, 
224-26. 

' Journal of the Convention, 40. The first three were devout and intolerant 
Calvinists; Judge Parsons only joined a church late in life (Memoir, by T. 
Parsons, Jr., 3o8r-ii), but identified himself, as attorney and chief justice, with 
a narrow and illiberal inteipretation of Artide UL 

* See facsimile, p. 361. j 
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times, have the exclusive right of electing their public teachers, and 
of contracting with them for their support and maintenance. 

And all monies paid by the subject to the support of public wor- 
ship, and of the public teachers aforesaid, shall, if he require it, be 
imif ormly applied to the support of the public teacher or teachers of 
his own religious sect or denomination, provided there be any on 
whose instructions he attends; otherwise it may be paid towards the 
support of the teacher or teachers of the parish or precinct in which 
the said monies are raised. 

And every denomination of christians, demeaning themselves 
peaceably, and as good subjects of the Conunonwealth, shall be 
equally imder the protection of the law: And no subordination of 
any one sect or denomination to another shall ever be established 
by law.* 

* For readers not initiated into the mysteries of New England ecclesiastical 
law and nomenclature, it may be well to explain some of the phrases of Article 
m, which had a perfectly definite meaning in 1780, though vague today. A 
parish in Massachusetts was (i) a territorial unit, usually coterminous with the 
township, though many large townships were divided into two or more parishes, 
which in this case were often called precincts; (2) a corporation consisting of 
all those who Uved within the territorLU limits of the parish or prednct, except 
those who formally joined a Baptist, Episcopal, or other dissenting church. 
The term religious society was applied both to parishes in their corporate sense, and 
to any other religious corporation. A Church, in Massachusetts, meant the body 
of communicants, or full-fledged church members of a religious society; and 
was never officially applied to the church edifice, called the meeting-house, A 
public teacher of piety, religion, etc., was a modification of the old Puritan term, 
''teaching elder," meaning, minister of the gospel. He was, by a law of 1692, 
nominated by the Church and confirmed by the parish; paragn4>h 3 of Article 
m was an innovation, and produced such unexpectedly Uberal results that it 
was compared to the cockatrice's egg. Both before and after 1780 a Congrega- 
tional minister had to be ordained by a council of his colleagues from other 
towns. In probably a majority of the towns, in 1780, the inhabitants were una- 
ware of any distinction between parish and town, the affairs of both corporations 
being transacted in town meeting, and entered in the same book. 

Massachusetts did not, like South Carolina, prescribe articles of faith in 
her constitution, or statutory law. The Word "orthodox" (i. e., Calvinist ac- 
cording to the r 7th Century Cambridge Platform) and the word '* Congregational" 
are not found in Article m. None the less did it favor the Congregational 
Churches, which with trifling exceptions were then orthodox, as quasi-official 
churches of the Commonwealth. This came about, because under the Province 
laws, every new town was obliged to secure an "able, learned, orthodox" 
minister, and provide him with a salary and meeting house. Hence every Massa- 
chusetts town in 1780 was supi>osed to have a Congregational church; and wliere 
more than one church existed, the Congregational was the oldest The courts 
held that every citizen belonged to the oldest religious society in his town or pre- 
dnct, unless he expressly joined some other (Oakes v. HHI, id Pickering, 333); 
and it was the oldest religious society in every town that received the rdigious 
taxes of all save those who expressly joined some recognized dissenting church. 
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It must be confessed that Article in was reactionary. It 
not only continued the religious system of the province, but 
exalted it to fimdamental law, out of the reach of ordinary 
legislative enactment. The Provincial system, which was still 
in force in 1780, may be described as compulsory support of 
at least one Congregational Church in every town, by public 
taxation on all polls and estates, with special exceptions for 
Baptists, Quakers, and members of the Church of England, 
under certain conditions.^ Article in was even less liberal 
than this system, for instead of exempting members of dissent- 
ing sects from religious taxation, it merely gave them the privi- 
lege of paying their taxes to their own pastors. Unbelievers, 
non-church-goers, and dissentingminoritiestoo small to maintain 
a minister, had to contribute to Congregational worship. The 
whole article was so loosely worded as to defeat the purpose 
of the fifth paragraph. Every new denomination that entered 
the Commonwealth after 1780, notably the Universalists and 
Methodists, had to wage a long and expensive lawsuit to ob- 
tain recognition as a religious sect. Town treasurers refused 
to give regular dissenting ministers their share of the tax. 
The comls recognized the general principle that all persons 
and estates were liable to taxation for the Congregational 
church in their town, and construed the exemptions so narrowly 
that a subordination of sects existed in fact.^ One may say 
that the ecclesiastical history of the Commonwealth during the 
next fifty years amply fulfilled the prophecy of the town of 
Raynham: "It is our opinion that the Said Third Article in 
the Bill of Rights ought to be more explicit so that it may be 

There was nothing, however, in Article m to prevent a Congregational parish 
from adapting Unitarian instead of Calvinistic tenets; and so many did so after 
x8oo that the orthodox members of many andent churches (sometimes, indeed, 
the whole church) were forced to secede from the parish and form a dissenting 
organization; thereby finding themselves in the mifortmiate position originally 
designed for their opponents. When Chief Justice Parker refused them redress 
in the great Dedham case of Baker v. Fales, great was the wailing and gnashing of 
teeth. 

^ The Provincial system is described in detail in an admirable monograph 
by Miss Susan M. Reed, Church and Slate in Massachusetts, 1691-1740, (Univer- 
sity of niinois Studies in Social Sciences, m. No. 4, Urbana, 1914.) 

' In Barnes 9. Fabnouth, 6 Mass. Rep. 401, C. J. Parsons refused to recognize 
any minister as legally entitled to receive the taxes of his flock unless he were 
settled over an incorporated religious society. For the working of the system 
see Buck, Mass, Ecd. Law, esp. chaps, ii and iii, and Hovey, Bachus, chap, xviii. 
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Easily understood by all men. If not there will be Danger of 
Different Societies Quariling and Contending in the Law about 
their Rights which will Tend to the Destruction of Piety, Re- 
ligion and Morality and Entirely Subvert the Intention of 
said Third Article." 

"We flatter ourselves," says the Address of the Convention 
to its constituents, "that while we have considered Morality 
and the Public Worship of God, as important to the Happiness 
of Society, we have sufficiently guarded the rights of Conscience 
from every possible infringement." ^ But many towns which 
agreed with the first clause of this statement, joined Raynham 
in dissenting from the second. Article in is "very ambiguously 
expressed," said Grafton. Andover cast its i8i votes against 
the article on account of the obscurity of the fourth paragraph.* 
It "means anything or everything, or really intends nothing," 
said Middleborough. Dartmouth and Norton wished more 
explicit assurance that those who support public worship of 
their own, will not be obliged to pay for any other public teadier. 
Four hundred and twenty voters in Boston supported an 
amended article which provided that the religious taxes of 
whomsoever could not conscientiously attend any ministration 
in his neighborhood should be applied to the support of the 
poor.* 

But the main opposition to Article m was directed against 
the principle of compulsory support for a religious establishment. 
This opposition was led by, though not confined to, the Bap- 
tists, who always have been and still are exponents of religious 
liberty in the widest sense of the word, and the absolute separa- 
tion of church and state. The leader of the Baptists was the 
Reverend Isaac Backus, of Middleborough. 

This man was one of the most remarkable New Englanders 
of the Revolutionary j)eriod. Bom in Norwich, Connecticut, 
in 1724, he was one of those who took fire when George White- 

^ Journal of the ConvenUon, 218. W. C. Webster, in Annals Am. Acad, Pol, 6* 
Soc,Sci.,TX.sS7, notes that "a striking contrast between facts and pretensions'' 
characterized Uie religious clauses in aknost every revolutionary constitution. 

' Town Records, ics. It will be understood that all references in the future to 
town returns will be to vols, cclxxvi and ccixxvn of the Mass. Archives, unless 
a different reference is made. 

' Suggested probably by Artide xxxm of the Maryland Declaration of 
Rights. 
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field, "like a live coal from God's own altar," swept through the 
colonies. In 1748 he became pastor of a Congregational 
church in Middleborough. Like many of the New Lights 
converted by Whitefield he turned Baptist; and under his in- 
fluence Middleborough became the leading Baptist community 
in Massachusetts, with three churches and 400 members in 
1784.* Li 1772 he was elected Agent, or chief of the Warren 
Association, the annual meeting of Baptist church delegates 
in the state. From that time, and imtil his death in 1806, 
Backus was the principal exponent in Massachusetts of the 
separation of Church and State. Hardly a year passed without 
one or more, pamphlets, newspaper commimications, or peti- 
tions to the General Court on this subject appearing from his 
pen. He was also prolific in sermons on theological subjects, 
an industrious itinerant preacher, and the historian of his 
sect. Li 1780, besides leading the attack on Article in of the 
Constitution, he travelled 1918 miles outside of his parish, 
preached 248 sermons, and employed what leisure remained 
on the second volmne of his History of New England y with 
particular reference to the Denomination of Christians called 
Baptists. His memory has been kept green by his own town 
and sect; but no one of the four principal histories of New 
England and Massachusetts even mentions the name of this 
remarkable man, at once a worthy successor of Roger Williams, 
and a historian who ranks with Belknap and Minot.^ 

At the beginning of the Revolution the status of Baptists 
was regulated by a Province law of 1770. This act exempted 
them from religious taxes upon giving certificates to their town 
assessors, signed by their minister and three other Baptists, 
that they regularly and conscientiously attended Baptist wor- 
ship.' Though more tolerant than earlier legislation, this act 

1 List of Baptist churches in New England, in Backus, Church History 
(1784 ed.), n. 420. South Brimfield had the second largest number of Baptists in 
Massachusetts, and Boston was third, with 201 members. A Baptist revival 
was going on in the ^ring of 1780, eleven new churches being organized in the 
state. Cf. Backtis's account of Middleborough, in x CoUecUons, m. 151. 

' Alvah Hovey, A Memoir of the Life and Times of the Rev, Isaac Backus, 
A. M., Boston, 1858. Rev. Dennis B. Ford, Historical Discourse on the Dedica- 
tion of the Backus Monument at North Middleborough, Boston, 1893. His Diary 
and Itineraries are preserved in the library of the Backus Historical Society, 
at Ford Hall, Boston. 

• Hovey, Backus, x8o. 
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did nothing to relieve isolated Baptists who could attend no 
meeting of their denomination, nor did it fully protect against 
local tyranny and intolerance those who fully complied with 
the law. Three such were arrested for ministerial taxes in 
Chehnsford in January, 1773, and confined in Concord jail, 
although one was infirm, anotiier the sole support of his family, 
and the third over eighty years old.^ Some of the more con- 
scientious brethren refused to fill out the exemption certificates 
required by law, deeming such an act "an implicit acknowledge- 
ment of a power assmned by man, which in reality belongs to 
God." ^ So Backus and his followers continued to fight for the 

* Hovey, Backus, 183; Backus, An Appeal to the Public for Religious Liberty, 
against the Oppression of the Present Day (Boston, 1773), 42- For other cases 
of persecution, see Hovey, 184, 197-99, 21S-20, and Backus, Church History, 
n. chap. zv. 

' Backus, Government and Liberty Described, and Ecclesiastical Tyranny 
Exposed (Boston, 1778), p. 15. 

There is a satiriod poem on the subject in the Independent Chronicle, February 
26, 1778: 

"Religion should be well supported. 
With arms and constables escorted; 
Let human and divine be blended, 
And priestly dignity extended. 
Let hereticks no more presume, 
To fault our creed, or read our doom: — 



Let prisons, halters, tests, and axes. 

Secure our Parsons yearly taxes: — 

When once they cease to be extorted, 

I'm sure the glory is dqMirted. 

Shall ev'ry clownish fellow chuse. 

What priest hell hear, what prayer hell use? 

And justify such independence? 

And on his neighbours faith pass sentence? 

If such refuse to bring the paper, 

If baptist, separatist, or quaker. 

They quickly shall to prison caper. 



Ye Senators both wise and great. 
Who guard religion and the state; 
Behold these hereticks increase! 
Refuse to pay the goodly fleece, 
To constable, to pope or priest. 
Certificates they will not bring, 
Nor with us pray, nor hear, nor sing. 
They will blow in the house of rimmon. 
Nor make the least submission — hang 'em; 
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principle of voluntary support, which had always prevailed 
by exception in Boston, and was finally adopted by Massachu- 
setts, as well as every state in the Union.* He pointed out that 
the Baptists were being taxed without representation. He 
appealed to the sense of fauness of the orthodox clergy, who 
had unanimously denied the right of the British Government 
to tax New Englanders for the Anglican Church, quoting 
Chaimcy's reply to ChaJidler: "It does not appear to us that 
God has entrusted the state with the right to make religious 
establishments." ' But nations at war in defence of political 
or religious liberty arie seldom tolerant to their own minorities. 
Mr. Backus's arguments were imanswerable, so he was accused 
of being a Tory. 

All efforts to secure religious liberty from the General Coiurt 
of Massachusetts being imavailing, Isaac Backus visited Phila- 
delphia in September, 1774, in order to enlist the influence of 
the Continental Congress in behalf of his sect. On October 14 
there was a memorable public conference in Carpenters' Hall, 
Philadelphia, between Backus, supported by a delegation of 
Rhode Island Baptists and Pennsylvania Quakers, and the 
Massachusetts delegates to Congress, John and Samuel Adams, 
Thomas Gushing, and Robert Treat Paine. A memorial of the 
Massachusetts Baptists, reciting their oppressions,* was read, 
and a prominent Philadelphia Quaker remarked that the in- 
tolerance of Massachusetts was a bar to the union of the 
colonies. John Adams, suspecting a pacifist Quaker plot to 
discredit the radical Bay delegates, attempted to browbeat 
Mr. Backus, deprecated the Massachusetts establishment as 

Teach them to sing the tune pecavi, 
Or baste them well with wholesome gravy. 
Describe the awful doom before 'em, 
And to the mother-church restore 'em. 
By malleus haeretlcorum. 

PlEXSE DE CaSTELNAU. 

^ In his i^peal to the General Court of December 2, 1774, Backus concludes: 
*'If any ask what we would have, we answer: only allow us freely to enjoy the 
religious liberty that they do in Boston, and we ask no more." Hovey, 221. 
The Boston Churches were supported by assessments on pew owners only. 
The last clause of the first paragraph of Article m permitted this system to be 
adopted in any parish that so desired. The first outside Boston to do so was the 
Second Parish in Worcester, in 1785. Buck, Mass. Eccl. Law, 38^39. 

" Hovey, 234. » lb., 204. 
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"a very slender one," and insinuated that all complaints came 
from enthusiasts and would-be martyrs. He characteristically 
told the exponents of religious liberty that they might as well 
expect a change in the solar system as in the ecclesiastical sys- 
tem of Massachusetts. Paine said there was nothing of con- 
science in the matter, it was only a contending about paying a 
little money. The conference closed by Adams and his col- 
leagues promising to do what they could for the relief of the 
Baptists. They evidently considered their promise fulfilled 
by securing a resolve from the Provincial Congress at Cam- 
bridge, on December 9, 1774, inviting the Baptists to lay their 
grievances before the first regular legislature. Paine and 
Samuel Adams, it will be remembered, were on the committee 
that drafted Article in of the Declaration of Rights; and 
Backus accuses Paine and the other Adams of misrepresenting 
the purpose of his journey to Philadelphia, in order to discredit 
the Baptists in the Convention.^ 

Joseph Hawley, the only political leader of Revolutionary 
Massachusetts whose religious views were broad and tolerant, 
made every effort to get a biU through the General Court to 
disestablish the Congregational churches, but could not get 
it to a vote. The old system continued; the constitutional 
Convention of 1779-^ proposed to make it fimdamental law. 
Isaac Backus lost no time in attacking Article in of the Declara- 
tion of Rights. Within a week of its adoption by the Conven- 
tion he fired the first gun of the campaign, a letter that appeared 
in the Independent Chronicle for December 2, 1779, and in 
pamphlet form.^ In the spring after the Convention had ad- 
journed, he published the only other pamphlet of the cam- 
paign; and in September the State Baptist Association issued 
the broadside petition, here reproduced in facsimile.' 

^ Hovey, chap, zv (based on Backus's diary), and pp. 221-23; Diary of John 
Adams in his Works, n. 397-400; Independent Ckronide, December 2, 1779; 
Backus, Government and Liberty described. The Baptist leader believed that Paine 
spread a report that he really went to Philadelphia in order to prevent a union 
of the Colonies. As judge of the Court of Common Pleas in 1792, Paine laughed 
out of court a member of Trinity Church, Lenox, who sought recovery of taxes 
assessed upon him for building a new meeting house in Pittsfield. Berkshire 
Historical Collections, i. 202. 

' Policy, as wdl as Honesty, forbids the use of Secular Force in Religious Affairs, 
Boston, 1779, 26. Copy in Amer. Antiq. Society. 

* Hovey, 240-41. Backus's own account of the constitutional o on tr ov ery 
will be found in his Church History (i7S4)» n. 328^-33. 
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To the General Court of the Maflachu- 
fetts, aflembled at Bofton, OS:. 
1780. 

WE whofe names are hereunto fubfcribed^ inhabiUnti 
of this btate, who are twenty- one years of age and 
above, of various religious denominations^ enter our PRO4 
TBST againft the power claimed in the third article of the 
declaration of Rights in the new plan of Government now 
introduced among us, — for the reafons following, viz« 

Firfi^ Becaufe it aficrts a right in the people to give a« 
way a power they never had tbemfelves ; for no man has a 
right to judge for others in religious matters ; yet 
this article would give the majority of each town and pari(h 
the exctuSve right of covenanting for the reft with religious 
teachers and fo of excluding the minority frofnthe Liberty 
of choofing for themfelves in that refped. 

Second, Becaufe this power is given entirely into the 
hands of men who vote only by virtue of money qualificati* 
ons ; without any regard to the Church of Chrift. 

Third, Becaufe faid article contradiAs i^felf ; for it pro* 
mlfes eguaJ protection of all feAs, with za exemption from 
any fubordination of one religious denomination to a«* 
nother ; when it is impoflible for the majority of any com* 
munity to govern in any affair, unlefs the minority are in 
fubordination to them in that affair. 

Fourth, Becaufe by this article the civil power is called to 
judge whether perfons can conveniently and confcientioufly 
attend upon any teacher within their reach, and to oblige 
each one to fupport fuch teachers as may be contrary' to bis. 
confcienct ; which isfubvcifive of ih« unalienable rights of 
confcience. 

fifths Becaufe, as the Convention fay, ^' Power without 
any reflraint is tyranny,'* which they explain as meaning* the 
union of the Lepiflative, Executive, and judicial Powers of 
government in the lame hands ; and it is evident that tbele 
powers are all united in the Legiilature» who by this at tide 
ace empowered to compel both civil and religiousSocieties to 
imake, what they (hall judge to be, fuitable provifion for 
religious teachers ** in all calca vihttc/ucb prwijkn (ball not 
be made voluntarily/' 
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Before this, the controversy had got out of the hands of the 
Baptist leaders. The publication that seems to have had the 
greatest influence on the town meetings was a series of articles 
in the Independent Chronicle,^ by a member of the Convention 
who signed himself "Philanthropos." The shrapnel of this 
gentleman's logic did much better execution than the old- 
fashioned round shots of the Rev. Isaac Backus. Beginning 
with the opening section of Article in, he j)ointed out that the 
Greeks and Romans had maintained very creditable dvil 
governments without the aid of the orthodox "piety, religion 
and morality" of Massachusetts Bay. Not a clause of the 
article was left intact when he was through with it. Chiurch and 
state had often been allied in the past, he pointed out, and the 
invariable result had been persecution by the dvil authorities 
and spiritual decline. "Some persons will say, *This writer 
means to set our duurches all a-float.'*' The Christian Church 
was very much afloat for three centuries after Christ, "and, 
thank God, floated to very good purpose." It was only after 
Christianity became a state religion that Christians began to 
persecute. If the New England orthodoxy cannot stand with- 
out state aid, the sooner it is set afloat the better.* And, not 
content with destructive criticism, Philanthropes prodaimed a 
positive prindple of the relation of church and state — the 
prindple that dvil government has absolutdy no right to in- 
tervene in religious affairs, whether by defining orthodoxy, 
punishing heresy, enforcing attendance at public worship, or 
taxing the dtdzens for its support. The following is his pro- 
posed substitute for Artide m: 

All men have a natural and unalienable right to worship Almighty 
God according to their own consdence and imderstanding; and no 
man ought, or of right can be compelled to attend any religious 
worship, or erect or support any place of worship, or maintain any 
ministry contrary to or against his own free will and consent. 
Nor can any man who acknowledges the being of a God be justly 
deprived of any dvil right as a dtizen, on account of his religious 
sentiments, or peculiar mode of religious worship. And that no 
authority can or ought to be vested in, or assumed by any power 
whatsoever, that shall in any case interfere with, or in any manner 

^ For March 2, 16, 23, April 6 aiid 13, 1780, and several later numbers. 
■ "Philanthropos,"No. 5, in Chronicle, April 13, 1780. 
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controiil the right of conscience in the free exercise of religious 
worship." ^ 

The arguments of Philanthropos made a wide appeal. They 
are f oimd in the returns of towns as widely scattered as Boston,* 
Framingham,' Gorham (Maine),* Granville,* and New Provi- 
dence in the northwest comer of the state. They were adopted 
alike in towns where Baptist influence was strong and in towns 
where a sufficiently liberal atmosphere prevailed among Con- 
gregationalists. At least two towns in Suffolk County, seven 
in Middlesex, six in Bristol, six in Worcester, and eight in 
Berkshire distinctly stated that their opposition to Article 
in was based on their belief that the interference of civil gov- 
ernment in religioxis matters was contrary to the liberty of 
conscience and the Word of God. It was not until 1833 that 
enough voters adopted this viewpoint to supersede Article in 
by Amendment xi to the constitution, providing that religious 
societies might tax their members only with their express con- 
sent. Yet even the Amendment xr did not completely sepa- 
rate church and state in Massachusetts; nor, in the opinion of 
many, did the Amendment xvin, forbidding public appropri- 
ations for sectarian schools. The time has not yet come when 
we can call the town of Gorham a false prophet for declaring, 
in its return of 1780, "It is now in the power of this state, and 
it may never be again, to prevent spiritual tjranny's taking 
place amongst us."* 

The defenders of compulsory religious taxation were not 
silent. Philanthropos and Mr. Backus were answered in the 
press by a member of the Convention who signed himself 
"Iraeneus." ^ He agreed with the member who remarked in 
the course of the debates, "If there is no law to support religion, 
farewell meeting-houses, farewell ministers, and farewell all 

* "Philanthropos," No. s, in Chronicle, April 6, 1780. 

' Not by the town, but by the minority of 140 who refused to accept Artide 
in, even as amended by the town committee. This minority protest Is printed 
in the Boston GiueUe, May 22, 1780. 

' Framingham sent in a copy of this protest, clipped from the GauUe, as con- 
veying the objections of its minority. 
^ * lb., June 12, 1780. 

* Printed »n/f a. 

* Boston G<uctte, June 12, 1780. 

^ Ckronide, February 10, 1780; Continental Journal, March 9, 23, April 6; 
Independent Ledger, April 17, 24, May z, 8, 22, etc 
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religions/' ^ The principles of Philanthropos, he tells us, 
tend to promote "impiety, irreligion, and licentiousness." 
The opposition to Article in in the Convention was confined 
to "a certain jimto, composed of disguised Tories, British 
emissaries, profane and licentious Deists, avaricious World- 
lings, disaffected Sectaries, and furious blind bigots." Liberty 
of Conscience, indeed! The principle of voluntary contribution 
to divine worship would "deprive a respectable part of the 
people of this state of the privilege of discharging their duty 
to God in a way that they judge to be most agreeable to his 
will." * Many scriptiural texts are foimd to authorize state aid, 
notably Isaiah xlix. 23 : "and kings shall be thy nursing fathers, 
and their queens thy niursing mothers." The most reasonable 
argiunent in favor of theprindpleof compulsory support was that 
of the Boston committee report.* "Though we are not support- 
ing the Kingdom of Christ, may we not be permitted to assist 
civil society by an adoption, and by the teaching of the best 
act of Morals that were ever offered to the World? . . . Sus- 
pend all provision for the inculcation of morality, religion and 
Piety, and confusion and every evil work may be justly dreaded; 
for it is foimd that with all the Restraints of CJovemment en- 
forced by Civil Law, the World is far from being as quiet an 
abode as might be wished." 

Arguments such as these, presumably, influenced the majority 
of the towns that voted for Article m. And a small group of 
towns voted against it because it was not strict enough. Abing- 
ton, Northbridge, and four others objected because the Puritan 
Sabbath was not embalmed in the constitution. Dunstable 
found Article in so general "as to give protection to idolatrous 
worshippers of the Church of Rome"; and eight voters in 
BrookUne wished to return to the system of the seventeenth 
century, when all dissenters' estates were taxed for orthodox 
Congregational worship. Wilmington at first voted to confine 
liberty of conscience to Calvinists and Arminians, but thought 
better of it, and finally accepted the article as it stood. 

In conclusion, Article m of the Declaration of Rights was 

^ IndependetU Ledger, April 17, and Siij^lement to ConHnenUU Journal^ 
March 23. 

* IndependetU Ledger, April 11, 1780. 

• Boston Record Commissioners, xxvi. 134. Samuel Eliot, William Tudor, 
and Perez Morton were on this committee. 
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opposed by three distinct classes of opinion: (i) by those who 
accepted the principle of state support to the churches, but who 
wished the equality of sects to be more clearly defined and 
secured; (2) by those who wished the support of religious 
worship to be wholly voluntary, as subsequently prescribed by 
Amendment xi to the constitution; and (3) by a few who 
desired a greater strictness or narrowness than Article in 
promised to afford.^ 

4. Religious Qualifications for Office. 

Closely allied with the relation of chiurch and state was that 
of the question of religious qualifications for office. Chapter 
II, section I, Article n of ^the Frame of Government required 
that the Governor ''shall declare himself to be of the Christian 
religion." Chapter VI, Article i prescribed a declaration of 
belief in the Christian religion for {)ersons chosen governor, 
lieutenant-governor, counsellor, senator, or representative, and 
every elected or appointed official was required to take an 
oath of office which included a declaration "that no foreign 
prince, person, prelate," etc., had "any jurisdiction ... ec- 
clesiastical, or spiritual, within this Commonwealth." This 
last oath does not appear in the John Adams draft, and was 
added by the Convention expressly in order to exclude ultra- 
montane Catholics from office.* A great many towns, however, 
deemed it insufficient for that purpose; and a very comumon 
demand on their part was the addition of the word " Protestant " 
at some or all places in the constitution when the word "Chris- 
tian" was mentioned. At least forty towns in Worcester and 
Hampshire counties voted to have this qualification added in 
Section I, Article n, or in Chapter VI, Article i, or in both 
places; ' some even wished the "protection of the law" denied 

^ See infra f p. 411, the tabulation of the vote on Article m by counties, and a 
map of the vote by towns. 

' Address of the Convention, Journal, 221. Cf. the oaths and tests required 
by other revolutionary constitutions {Annals of Am, Acad. FoL &• Soc. Sci,, dc. 
3, 89). 

' I have not tabulated the votes on this question, but suspect that more than 
a third of the voters were in favor of the governor, at least, being Protestant. 
There were probably not two hundred Catholics in the state in 1780. The first 
Roman Catholic governor of Massachusetts was the Hon. David Ignatius Walsh, 
elected in 1913. 
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to all but Protestants (Artick in, last paragraph). Lexington 
sent in a long historical argument, with citations from Robert- 
son's Charles F, against admitting Catholics to oifice; and 
Roxbury voted to have the word "Christian" qualified by 
"Protestant*' wherever it appears in the constitution. "This 
seems to us necessary to secure the peace and tranquillity of the 
state, as well as to the promotion of that Religion which our ven- 
erable forefathers suffered everything but death, to establish." 
These Protestant principles of the towns were not justified by 
subsequent history, for Amendments vi and vn swept all re- 
ligious tests and qualifications out of the constitution in 1821. 

5. OiHEK Abucles op the Deciasation of Rights. 

There was very little objection from the towns to any other 
article of the Declaration of Rights except Article xvi, on the 
freedom of the press, and Article xxix, on the tenure of 
judges. John Adams' original draft for Article xvi was badly 
emasculated by the Convention.^ Boston town-meeting com- 
mitted the result to three prominent members of the Conven- 
tion, John Lowell, Ellis Gray, and Nathaniel Appleton. The 
substitute they reported was accepted by the town: "The 
Liberty of Speech and of the Press with respect to Public^ 
men and their Publick Conduct and Publick Measures is es- 
sential to the Security of the Freedom of a State, and shall 
not therefore be restrained in this Commonwealth. '* * If this 
substitute had been adopted by the Convention, the state 
might have been spared some of its political libel suits during 
the Federalist period. 

That part of Article xxrx which adopts the principle of 
permanent tenure and salary to the judges of the Supreme 
Judicial Court, was objected to by a niunber of towns, especially 
in the western part of the state and the Old Colony. "We 
don't see that it is any Right or advantage for Officers to be so 
Independent as there expressed, but a disadvantage," said 
Sutton. The annual granting or withholding of salaries had 
been the favorite method of bringing political pressure to bear 

* Works of John Adams, iv. 227. 

' Boston Record ComfiUssionerSt xxvi. 137, 128. Milton, Eastham, Westford, 
and a few other towns took similar action. 
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on the judiciary during the Provincial period, and the objectors 
saw no reason why they should give up this privilege. They 
also desired that annual, quinquennial, or septennial terms be 
substituted for tenure during good behavior. Shelbiurne 
wished the judges to be appointed annually by the legislature, 
and Adams, Shutesbury, and Wilbraham voted for annual 
election by the people. But the dissenters to Article xxdc were 
in a small minority. 

Foxu: or five towns demanded additional articles in the Dec- 
laration of Rights, such as continuing the usual method of 
selecting juries, and guaranteeing the free use of the Bible 
(Charlton). Petersham proffers the unique criticism that no 
effectual provision is made against the slave trade. But on the 
whole, the Declaration of Rights, apart from Article in, was 
the most popular part of the constitution. 

6. Separation of Powers, or Legislative Supremacy. 

It cannot be too often insisted upon that the American people 
during the Revolution were steeped in the negative political 
theory of natural rights. The people, the source of all power, 
must delegate only so much of it as is necessary for the preserva- 
tion of life, liberty, and property. The tendency of rulers to 
t3n:annize is the greatest danger to guard against. Locke, the 
colonists' political Bible, encouraged a trust in legislatiures rather 
than executives. "The first and fimdamental positive law of 
all commonwealths is the establishment of the legislative 
power." "Li a constituted commonwealth . . . there can 
be but one supreme power, which is the legislative, to which 
all the rest are and must be subordinate." ^ So far as Massa- 
chusetts was concerned, this theory of legislative supremacy 
was justified by popxilar experience. During the Provincial 
period the House of Representatives had been the bulwark 
of colonial liberties against the royal executive; and it was only 
natural to widi to entrust power to a body, every member 
of which was elected in town meeting and subject to its 
instructions. 

All the earlier revolutionary state constitutions reflected 
this prejudice in favor of the legislatxure. From a modem stand- 

^ Second Treatise of Government^ chaps, zi and ziiL 
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point the Governor of Massachusetts seems tinnecessarily 
checked and hampered. Yet John Hancock, in 1780, was the 
most powerful executive official on the continent. Pennsyl- 
vania had no governor, and in the other states which had 
adopted constitutions he was the creature of the legislature, 
elected by it in all save three, limited by some council 
or other body as to all his functions, having little appointive 
power and no veto whatsoever. The comparatively strong 
and independent position granted the Governor of Massachu- 
setts by the constitution was the result of revolutionary ex- 
perience with a government of the popular sort. 

The practical politicians responsible for the constitution 
had learned much from the workings of Congress and the pro- 
visional state government.^ Adams, Lowell, and Parsons 
were still fairly apprehensive of tyranny; but they were much 
more fearful of imrestrained democracy and anarchy, and most 
impatient of legislative inefficiency. "Vigor and despatch" 
was their favorite phrase. Hence, in the Massachusetts 
constitution, they substituted for legislative supremacy a bi- 
cameral legislature, a strong executive, and an independent 
judiciary, all duly separated and balanced. These funda- 
mental principles were imposed on the Convention by John 
Adams and the futiu-e Essex Junto (Parsons, Lowell, Jackson, 
and Cabot) with some difficulty;^ but the Convention seems 
to have been thoroughly converted. Its Address to its Con- 
stituents was an efiFort to turn the people at large from their 
habits of political thought; to persuade others that a sq>aration 
of powers, and "checks and balances" would not only prevent 
tyranny, but promote governmental efficiency. The Address 
is a dear, succinct exposition of the same school of political 
thought that produced the Essex Result, the Federal Consti- 
tution, and the Federalist 

The Address did its work well. There is no doubt that a 
two-thirds majority was procured for the frame of govem- 

^ Which was practically a unicameral legislature. The House of Rq>resenta- 
tives elected the Council, ^lich acted as upper house and executive board. The 
judges and other officials were appointed by joint baDot. 

' Hany A. C\2shing, TransUion^ 235-35; 235, note 3. The Address has 
been reprinted/ I believe, only once, in the Journal of the ConvenHon, 216-31. 
It was drafted by a committee of seven, of which Samuel Adams, Theophilus 
Parsons, John Lowell, and James Sullivan were the most prominent members. 
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ment.^ But the popular attachment to legislative supremacy, 
and suspicion of judicial and executive power, frequently 
crop out in the town returns. Rehoboth wants a government 
"similar to Hon. Continental Congress"; i.e., the Senate, 
the Executive, and all but the local oflBidals to be elected by 
the House. Athol and Warwick work out in detail a scheme 
similar to the then existing government of Massachusetts: 
a unicameral legislatiure to elect a council of sixteen, to exercise 
most of the powers granted by the constitution to the Governor 
and Coimdl, except the veto. Middleborough predicts that 
if the people are not allowed to elect all their officials, they will 
"groan imder a government of the most venal and wretched set 
of villains." The veto power, to Oakham, smacks of monarchy; 
and Wilbraham, with imconsdous sarcasm, urges "that the 
Chief Executive ought to be excluded a voice in Legislatiure as 
much as the Supream Judicial Judges." Westhampton points 
out the danger of letting the Governor appoint the officers of 
garrisons and of forts where munitions of war will be stored, 
as well as command the officers he appoints; for "wee may at 
some time be so unhappy as to have a Governor who may not 
ame at the Good of the Commonwealth." Pownalborough 
(Wiscasset, Me.) frankly prefers the existing form of govern- 
ment, "which the country was used to, and answered the Pur- 
poses both of internal Government and carrying on the war." 
Freetown is of the same opinion, and Swansea deems the old 
Province form "more pleasing to the People in General, and 
Particular to the Inhabitants of the Town Swanzey." 

These demands for a unicameral legislature and plural execu- 
tive were not due simply to prejudice and inertia, but to a sus- 
picion, which was only too wdl founded, that the system of 
checks and balances would be used to defeat the popular will. 
Whether the old way would have been best after all is question- 
able; but the town of Newton suggested to the constitutipnal 
Convention of 1780 a new way, which will be the principal 
issue of the next constitutional Convention — the referendum: 
"That in case any Act of the General Court, as aforsaid, 
shall be adjudged by the People to be oppressive or contrary 
to their Freedom or Privileges, upon the application of the Se- 
lectmen of any Seven Towns of the Commonwealth, the Gen- 

^ Except Chapter VL Article x. which does not ptopcdy belong to it. 
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eral Court shall issue Precepts to the several Towns and to the 
Assessors or Committees of the corporated Plantations, to con- 
vene the qualified Voters in their respective Towns and Planta- 
tions for the purpose of considering the said Law; — and if it 
shall appear that a majority of the People so assembled, shall 
be against the said Law, it shall be no longer in force." ^ 

Wilbraham, in the dipiified conclusion to its return, sums up 
the protest of all who clung to legislative supremacy: 

"Hon** Sir, — We have stated our Objections and Given our 
Reasons. On the Whole, it appears to us that the Constitution 
in its Present form is Rather too Arbitrary. The People are 
now contending for Freedom — and we heartily wish they 
might not only obtain it — but keep it in their own Hands." 

7. The Hoxtse oh Representatives. 

No two subjects gave the Convention so much trouble as 
the basis of representation, and the organization of the House 
of Representatives. The problem was a three-cornered one; 
to reconcile the desire of the smallest town to send at least one 
member, with the right of the largest to have a proportional 
share, and yet keep the total nimiber within a reasonable limit. 
Representation down to 1776 was regulated by a law of 1692, 
which allowed every town to send at least one representative, 
a town containing 120 voters to send two, and Boston to send 
four. The protests of the larger towns produced a new act on 
May 4, 1776, which gave towns an additional representative 
for every 100 voters over 220. This brought the House up to 
the unwieldy nmnber of 260, double the largest Provincial 
House, and far too large for the Old State House.* We manage 
to get along today with a House of 240 members, although the 
state has more than ten-fold its population of 1776. The 
constitution of 1778 attempted to bring down the niunber by 
impairing the principle of equality, providing (Article vi) that 
the mean increasing number entitling a town to more than one. 
representative should itself be increased by twenty for each 
additional representative. This was properly criticised in a 

^ Mass. Archives, ccixxvn. f. 22. Offered as an amendment to Chapter I, 
Section I, Article n. 

* Gushing, Transition, 203; James Savage, ConsHMion of Mass,, 6. 
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pamphlet more frequently extolled than read, the Essex Result 
of 1778/ which proposed to substitute a marvellously compli- 
cated system of filtering the representation through a series of 
county conventions, so that the total strength of the House 
would not exceed loo.* 

. The system adopted by the Convention of 1779^80 sacrificed 
size to equality. It differed only from the Act of May 4, 1776, 
in making ratable polls (freemen over sixteen with certain 
exemptions) the unit, instead of the number of voters. Every 
existing town having 150 or less ratable polls may elect one 
representative, and one more for every 225 additional ratable 
polls. No new town to be incorporated imtil it has at least 

150- 

The population of Massachusetts and the nimiber of towns, 
especially in Maine, were increasing so fast that this ratio 
produced a very unwieldy House. As the General Court re- 
fused until 1811 to pay salaries to its members, the nimiber 
was less than it might have been, but unequally distributed. 
"At one time the local interest, upon which great excitement 
was felt in Berkshire, which is equal to little more than a twen- 
tieth of the state, brings in here four times its just ratio of mem- 
bers, if the residue be counted. Six or eight sessions after, the 
troops of Bristol outnumber all those West of Middlesex."' 
An Act of 181 1, paying representatives out of the public treas- 
ury, brought the total number the next session over seven 
hundred, or one for every thousand people. A similar ratio 
of representatives to popiilation today would give us a House 
3700 strong. 

It was not hard, then, for the towns to pick flaws in Chapter 
I, Section IH, Article n. Criticism was particularly rife in 
the west. The favorite objection in Worcester, Hampshire, 
and Berkshire was the unwieldy size of the House; the favorite 
remedy, the old system of 1692. Let every town have one 
member, a limited number two, and Boston four. Towns with 
two or three hundred souls demanded one quarter the weight 

» ResitU of the CamerUion of DeUgaUs holdm at Ipswich in the County of 
Essex, who were Deputed to take into consideration the Constitution and Form of 
Government proposed by the Convention of the State of Massachusetts-Bay. Ncw- 
buryport, 1778. It is reprinted in Memoir of TheopMus Parsons, 359. 

* lb., 390. 

• Savage, Constitution of Mass,, 11. 
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of Boston, with ten thoiisand. A few commxinities were frank 
enough to reveal what the west really wanted — to fortify 
the agrarian against the mercantile interests of the seaboard. 
Greenwich said that "the Landage (sic) Intrest have not a 
Proper Weight," and Washington, that the inland towns ought 
to have the same number as the "Marchantile Towns." 

Yet many fair and reasonable amendments were offered 
by the western towns. Some proposed to reduce the House by 
adopting a larger mean increasing number, which was done 
by Amendments xn (1836) and xni (1840). Others wished to 
place the burden of representatives' salaries on the "public 
chest," not the towns; which was distinctly permitted by 
Amendment xxxy (1893). Mendon, Spencer, Sutton, and 
Bridgewater had the wisdom to suggest the basis of our final 
solution adopted in 1857 (Amendment xxi) — to divide the 
whole state into representative districts of equal voting 
strength. 

The west also showed great dissatisfaction with the low quo- 
rum (sixty members) prescribed by Chapter I, Section in. Article 
DC. Boston alone was entitled to sixty representatives in the 
Eighteen-thirties. Four towns in Worcester County and two 
in Hampshire proposed the exact figure -^100 members — 
adopted by Amendment xxi in 1857; while Leverett looked 
III years ahead to Amendment xxxin, "A majority of the 
members . . . shall constitute a quorum." ^ 

The return of Worcester (printed below) gives the deliberate 
voice of western Massachusetts on this question of representa- 
tion. Failure of the Convention to heed their demands, rea- 
sonable as well as imreasonable, was one cause of Shays' 
Rebellion. 

8. The Senate and Cottnol. 

The sections of the constitution on the Senate and Coimdl 
(Chapter I, Section 11, and Chapter IE, Section HI), were 
a clumsy compromise between the Province system and the 
new principle of the separation of powers. Under the Province 

* The constitution of 1778 also adopted 60 as the quorum for the House. 
The Essex Result said of tljds, "We stand amazed, and are sorry that any well 
disposed Americans were so inattentive to the consequences of such an arrange- 
ment." Memoir of Theophilus Parsons, sSs, 
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Charter, the General Court annually chose a Council of 28, 
which acted both as upper house of the legislature and execu- 
tive council. The constitution provided that the people should 
annually elect forty "persons to be councillors and senators." 
At thefcstannualsession of the General Court, nineof these were 
elected by the Senate and House on joint ballot to form the 
Governor's Council; ^ the remainder constituted the Senate. 
In other words, the legislative functions of the old Provincial 
Coimcil were assigned to the Senate, the executive functions to 
the Governor's Coimdl. The forty Senators and Councillors 
were apportioned among not less than thirteen senatorial 
districts, in proportion to the state tax paid by each. As the 
Convention's Address to its Constituents explained, "The 
House of Representatives is intended as the Representative of 
the Persons, and the Senate of the property of the Conmion- 
wealth." * The Senate of Massachusetts was created in order 
to protect property against democracy. 

The towns which objected to this fimdamental principle of 
our constitution demanded a unicameral legislature. Many 
that accepted the principle (including at least sixteen towns in 
Hampshire, and Worcester counties and six or eight elsewhere) 
insisted that the munber of Coimdllors and Senators was too 
large. Several proposed the old figure, 28; and Southborough 
and a few others did not see why the same body could not 
continue to exercise both its former fimctions. The object 
of these remonstrants seems to have been simply to save 
expense. 

9. The Franchise. 

One of the least popular features of the constitution was the 
property qualification for voters. No man could vote for 
governor, senator or representative, xrnless the owner of a 
freehold estate within the Conmionwealth of the annual value 

^ If any Councillor dect refused to serve, as most of them did when party 
feeling became intense, he could remain in the Senate, and any citizen of the state 
could be elected Coimdllor by the General Court to fill the vacancy. 

' Journal of the ConvenHon, 318. The Essex Result has a long and interesting 
argument in favor of this principle. "The legislative body should be so con- 
structed, that every law affecting property, shall have the consent of those who 
hold a majority of the property." Memoir of TheophUus Parsons, 376. Amend- 
ment xm (1S40) destroyed this system by apportioning .the Senators according 
to population, and abolishing the property qualification for the position. 
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of three pounds, or any estate of the value of sixty pounds.^ 
This qualification was fifty per cent higher than that of the 
Province Charter. The Convention's Address defended it on 
the ground that all citizens not so qualified "are either those 
who live upon a part of a Paternal estate, expecting the Fee 
thereof, who are just entering into business, or those whose 
Idleness of Life and profligacy of manners will forever bar 
them from acquiring and possessing Property . . . men who 
will pay less regard to the Rights of Property because they have 
nothing to lose.'' * 

In spite of this gratuitous insult to the impropertied classes, 
who had a right to vote on the constitution, the articles in 
question secured more than a two-thirds majority. An im- 
portant section of the people formally consented to its own dis- 
franchisement. Only a small minority vigorously dissented. 
Several towns protested against property qualification for any 
electorate. Stoughton insisted "The right of election is not 
only a dvil; but it is a natural right, which ought to be consid- 
ered as a principle comer stone in the foundation for the frame 
of Government to stand on." The remonstrants differed as 
to the exact qualification they would substitute. Some wished 
all resident adult male taxpayers to vote; others would require 
the selectmen to fiunish a certificate of sobriety in life and con- 
versation to prospective voters. Douglas asked that "all 
rational men above twenty-one years of age should have the 
privilege of voting for Governor, Senators, and Representatives; 
otherwise, all men cannot be said to be bom free and equal." • 

Many towns accepted a propertied electorate for the Governor 
and Senate, but strenuously opposed a similar qualification for 
voting for Representatives.* The distinction was apt, for the 

^ Chapter VI, Article m provided that all sums of money mentioned in the 
Constitution should be computed in silver, at 6s, &f. per ounce. The 
currency mentioned was not sterling, but the theoretical standard of the 
New England colonies, "lawful money," six shillings of which were equivalent 
to one sQver dollar. Three poimds, therefore, equalled ten dollars spede. 

* Journal of the ConvetUion, 3i8. 

» Cf. return of Boxford, infra, p. 403. 

^ The rejected constitution of 1778 had the same qualification as that of 1780 
for voting for Governor and Senators; but "every male inhabitant of any town 
in this state, being free and twenty-one years of age, excepting Negroes, Indians 
and mulattoes, shall be entitled to vote for a Representative." (Article v.) 
Even the Essex ResitU proposed male suffrage for Rq>resentatives. 
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House was supposed to represent the persons, and the Senate 
the property of the state; and all men above sixteen years were 
liable to taxation. The most lengthy and eloquent remon- 
strance on this subject came from the Northampton town meet- 
ing, influenced probably by the Uberal genius of Joseph Hawley. 
Northampton does not "object a word against the owners of 
property choosing one entire branch of the legislature. . . . 
But pray, Gentlemen, shall not the polls, the persons of the 
state, have some weight also . . . ?''^ The ancient and 
wealthy town of Dorchester proposed unanimously "That 
every Person that is free and 21 years of age vote for a Repre- 
sentative, having estate or not." Its argument in favor of this 
amendment follows: 

This Amendment was made upon the strongest Persuation 
that the Article as proposed by the Convention, infringes upon 
the Rights and Liberties of a number of usef ull and respectable mem- 
bers of Society; which number we believe is daily increasing and 
possibly may increase in such proportion that one half the People of 
this Commonwealth will have no Choice in any Branch of the 
General Court, and who are at the same time liable (by the 4th 
Article of Chapter ist. Section first) to pay such a proportion of 
the Publick Taxes as they should Judge reasonable; and the mem- 
bers of the said Court being all men of Considerable Property, 
may be induced to lay too great a proportion on the Polls, and by 
that means ease their Estates and bring a heavy burden on those 
who have no power to remove it And being fully convinced that 
Taxation and Representation ought to be inseparable, and that the 
Property and Estates of the People will be sufficiently guarded by 
the Senate who represent the same, we see no Reason of sufficient 
weight to Debar any Person Qualified as in the article amended pro- 
vides, from Voting in Choice of Representatives. 

Dorchester's and Northampton's prophecy that a greater 
proportion of taxation would be placed on the polls, tinned out 
to be correct. The proportion of the state tax raised by poll 
taxes rose from 30 per cent in 1778 to 40 per cent in 1786 — 
one of the many acts of injustice that helped bring on Sha}rs' 
Rebellion.* 

^ Northampton's return on this subject is printed infra, p. 408. 
* Dr. H. H. Burbank, The General Property Tax in Mass., 1775-1792 (ms. 
thesb in Harvard College library). 
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A few towns protested against the property qualification for 
holding the principal elective oflBices, and the power given 
the General Court by Chapter VI, Article in, to raise, but not 
to lower, these qualifications. Petersham insisted that "Riches 
and Dignity neither make the head wiser nor the heart better. 
The overgrown Rich we think the most Dangerous to the Liber- 
ties of a Free State, and we object against a Discretionary power 
in the General Coiurt to alter such Qualifications in Future." 
Groton pointed out that this last power might result in requiring 
so large a property for a representative that some towns would 
have no qualified resident to elect. 

lo. The Judiciary. 

A number of towns expressed their dislike of an independent 
judiciary by voting against Article XXDC of the Declaration 
of Rights, or by demanding elsewhere that judges be elected by 
the House of Representatives or the people. Others, especially 
in the three western coimties, directed their objections against 
various articles in Chapter in. Southwick and four other 
towns in Hampshire Coimty; Leominster and Douglas in 
Worcester Coimty; and Barnstable, wished the Justices of the 
Peace elected by the people.^ New Braintree and three other 
Worcester towns, and Pelham and Cohain wished the Justices 
of the Peace commissioned by the Governor (by the House, said 
Dudley), on the nomination of the towns. Two or three pro- 
posed that sheriflFs be similarly elected. Very popular in the 
west was an amendment to the effect that a Judge of Probate 
be elected by, and a registry of deeds located in, every town, in 
order to save the trouble and expense of recording wills and land 
titles at the coimty seat. Seventeen towns in the western coim- 
ties, and at least seven in the rest of the state, made one or 
both of these demands. They were not new; in 1776 they had 
provoked John Adams' outburst regarding wild innovations (in 
the same week that he served on the committee that drafted 
the Declaration of Independence): "The projects of county 
assemblies, town registers, and town probates of wills are 
foimded in narrow notions, sordid stinginess, and profoimd 

* Pittsfield demanded this as eariy as December, 1775, and repeated the 
demand in the instructions to its delegate at the Convention. 
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ignorance, and tend directly to barbarism." * Ten years later, 
they were fighting issues in a portion of the state that John 
Adams represented. 

II. Amendment or the Constitution. 

No provision for futiure amendment of the constitution was 
contained in John Adams' draft. A committee appointed by 
the Convention^ to consider the subject reported, on March 
I, in favor of holding a new constitutional convention in 1800. 
Tlie Convention amended this report by adding the clause, "If 
it shall appear that a majority of the whole numbers of the in- 
habUatUs shall be in favor of such a revision." This would have 
prevented a new convention as effectually as the recall of a 
Mayor of Boston is prevented today. The attention of Messrs. 
Sullivan, Paine, Parsons, and Lowell being called to this 
**^ joker," they secured a reconsideration, and the article was 
reconmiitted to Dr. Jarvis of Boston, Rev. Jason Haven of 
Dedham, and Judge David Sewall of York. Their report was 
adopted as Article x of Chapter VI. In the year 1795 the 
"qualified voters" will consider the question of calling a new 
convention, which shall be held if two-thirds of those voting 
are in favor.' 

This article received the least favorable vote in the town 
meetings of any part of the Frame of Government, in spite of 
its place at the very end of the constitution. Opposition was 
confined to no particular section. "We think a convention 
ought to be made certain in the year 1795," said Roxbury, 
"in order that mistakes and errors which the wisest Bodies of 
Men are liable to, may be rectified and corrected; and if it 
should be necessary, that the people might recur to the first 
principles in a Regular Way, without hazarding a Revolution 
in the Government." But ahnost every town had a different 
amendment to propose. Some wished a convention summoned 

^ 5 CoUecUons, iv. 310. Yet these projects prevailed in Connecticut. Eveiy 
town derk's office in that colony and state was a registry of deeds, and there were 
28 Courts of Probate, which could be held in any one of the towns that composed 
the district. Acts and Laws of the State of Connecticut (1796), 133, 416. 

* February 24, 1780; Journal of the Conoention, 134. Its members were Sam- 
uel Adams, Dr. Charles Jarvis, and Walter Spooner of Dartmouth. 

• Journal of the ConvenHon, 156, 159, 161, 162; letter of Dr. William Gordon 
in the Independent Chronicle, Jfune 8, 1780. 
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earlier than 1795; others proposed to take a vote on the ques- 
tion within five, seven, or ten years. Chesterfield wished the 
town meetings to exercise a power similar to that of the Council 
of Censors in Vermont; Andover desired the same broad elec- 
torate of 1779 and 1780 to vote on the constitutional question 
in 1795.^ Bellingham demanded a requirement that every 
ten years the people should choose delegates to a constitutional 
convention to meet at Concord on the last Wednesday in 
September at 10 a.m. Dr. William Gordon, in a letter to the 
Independent Chronicky^ stated that he would favor the con- 
stitution, in spite of its defects, were a revision only certain in 
1795. The tabulation of the vote on this article suggests that 
a strong minority of the people agreed with him. 

12. Miscellaneous QsjEcnoKS. 

The main featiures of the constitution that met with opposi- 
tion firom the towns have been stated. A few others, not so 
essential, provoked more or less dissent. Seven towns in Berk- 
shire, fourteen in Hampshire, and four elsewhere wished the 
captains and subalterns of the militia elected by all members of 
their companies, or by those sixteen years of age and over, 
instead of simply by the adult members, as prescribed by Chap- 
ter n, Section I, Article x. "Youths will be more tractable 
under o£&cers of their own choice," explained Douglas. The 
popular demand for such an alteration evidently increased, 
for it was adopted as Amendment v in 1821. Newburyport 
and three towns in southwestern Maine (York, Wells, and 
Biddeford) proposed an amendment in the better direction, 
that all militia officers be appointed by the Governor, to avoid 
company politics.' They also argued in favor of giving the 
Governor a full veto, as the "sole representative of the whole 
Commonwealth" against local and special interests. 

A Boston committee consisting of John Lowell, Ellis Gray, 
and Nathaniel Appleton reported, and the town adopted, an 
amendment to Chapter VI, Article vn, on the writ of Habeas 
Corpus. In their opinion this safeguard of personal liberty 

^ MS. town records. Sdtuate, Acton, and Leziogton concurred. 
■ May 4, 1780. 

' Pittsfield had proposed the principle of the popular amendment in Decern- 
ber, 1775; the Essex Result was in favor of appointment by the Governor. 
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should only be suspended in time of war, invasion, or rebellion, 
and then for no longer than six months.^ About twenty towns, 
all of them east of the Connecticut River, followed Boston's 
suggestion. 

Nearly the same mmiber wished ministers of the gospel, and 
all others exempted from paying the poll tax, included among 
those disqualified for election to the General Court by Chapter 
VI, Article in. Westhampton declared, "We hiunbly conceive 
that it is no more agreable to the Scripture for a Minister of 
the Gospel to become a minister of State than it were for king 
Uziah to bum incense at the altar. Besides, wee might ad that 
it is not Consistant with freedom and Liberty for a Legislator 
to lay a tax on us in which he doth not tax him self, which is 
truly the case with regard to ministers, provided they pay 
no rates." 

Rotation in office is not a principle we expect to find favored 
by citizens of wealth and substance. Yet Samuel Eliot and 
William Tudor were members of the Boston conunittee that 
proposed a five-year term for the Conmndssary General, "be- 
cause it was apprehended that a change or rotation^ was 
necessary in general to the Preservation of Freedom. Persons 
long in Office are apt to lose that sense of Dependence upon 
the People, which is essential to keep them within the Line 
of Duty to the Publick." Several towns followed Boston, as 
usual; and Middleborough suggested that no one hold office 
under the constitution for more than three years out of every 
five. 

"No Body of Men has a Rite to Levy any Duty or Excise 
on the Produce of the Country or Manufactory of tie Country 
Whatsoever," insisted the 38 voters of Washington, Berkshire 
Coimty, in criticism of a power accorded the General Court 
in Chapter I, Section I, Article iv. This typical demand of 
western agrarianism was first suggested in 1780 by Cam- 
bridge town meeting.' 

^ Boston Record Commissioners^ xxvi. 128. 

* Z^** i33> state "relation." Obviously a printer's error. Such limitations 
were usual in the revolutionary state constitutions. 

' Mass. Archives, ccucxvn. f. 5. Cambridge polled only three more votes 
than Washington. Worcester, Petersham, Leverett, Tyringham, and Freetown 
also voted against taxing pipduce, etc; and an unpopular ezdse was one of the 
prominent complaints in 1786. 
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John Adams' favorite Chapter V, Section n, on "The En- 
couragement of Literature, etc./' did not wholly escape criti- 
cism. Sutton hoped it did not continue the ancient obligation 
for towns of a certain size to maintain grammar schools, which 
have proved "rather a stagnation to the learning of Youth 
than any preservation of it." 

Petersham thought it "too much to give the Corporation of 
the University at Cambridge a Section of oiu: Constitution. 
We are of the mind that it might with safety be left to the care 
of the Legislature and that it may be possible that the Legisla- 
ture may find it necessary to Cturtail that Rich and Growing 
Corporation lest it should Endanger the Liberties of the Com- 
monwealth." But this corporation continued to grow to such 
good purpose that a centiuy and a quarter later it acquired about 
2000 acres of Petersham — the Harvard Forest. Another town 
inquired why, if the constitution protects the rights of the citi- 
zens, should Harvard College have special attention. West 
Springfield and Georgetown, Maine, demanded that other than 
Congregational ministers be elected to the Board of Overseers. 
New Salem objected to the professors and students being exempt 
from the poll tax. Bellingham proposed that the treasurer of 
the corporation publish an annual accoimt of the funds and 
income of the college. This would have been most embar- 
rassing to the late treasurer of the College, and first Governor 
of the Commonwealth. 



m. THE FOURTH SESSION OF THE CONVENTION. 
JUNE 7-i6, 1780. 

I. The Tabulation oh Returns. 

The Constitutional Convention met for its foiurth and last 
session in the meeting-house of the Brattle Street Church in 
Boston, on June 7, 1780. The joiunal records that twenty- 
seven new members took their seats, but no hint is given as to 
the total strength at this session. 

A resolve of the Convention on March 2 had recommended 
the people to empower their delegates, at this final session, to 
agree upon a time when the constitution should go into effect, 
provided two-thirds of those voting accept it; otherwise, to 
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conform the constitution to the sentiment of twd-ihirds.* 
This authorization is omitted from perhaps half the town re- 
turns; but we may assume that it was given verbally to the 
other delegates. At any rate, the Convention proceeded at 
once to appoint a committee "to revise and arrange" the re- 
turns.* Whether intentional or not, the choice of the verb 
revise in preference to canvass or tabtdale was well made. 

Of the difficulty of correctly tabulating the town returns, 
varying as they did in form and substance, no one can have a 
keener appreciation than myself. Many are so obscurely worded 
as to defy analysis, and much painstaking labor is required to 
copy all the votes, where the returns are full and clear. One 
woiild expect to find a certain number of honest errors. But 
the committee adopted at the start such principles of coimting 
that a two-thirds majority for every article was assured in 
advance.* 

A number of objecting towns, apparently regarding them- 
selves distinct bodies politic in their relation to the state, 
passed a vote to the effect that they would accept the consti- 
tution without their favorite amenchnents if two-thirds of the 
people so voted. Such action was wholly superfluous, being 
merely a promise to submit to the will of the majority.* The 
Convention certainly did not contemplate leaving outside the 
Commonwealth any town whose objections were not incorpo- 
rated in the constitution. Yet the total number of votes for 
and against such a resolution, where it was made, were re- 

* Supra, p. 362. 

' Journal of the ConvenHon, 170. The committee originally consisted of 
five members, but it was added to during the next few days, as the difficulty 
of the tabulation developed, until its total strength was 33 or 33. Eight were 
from Suffolk County, six each from Essex and Middlesex, two each from Hamp- 
shire, Worcester, Bristol; Plymouth, and York, and one each from Barnstable and 
Cumberland. Members from towns which voted against Article m of the Dec- 
laration of Rights, and Chapter VI, Article x, were included, though in a minor- 
ity. George Cabot, Increase. Sumner, and James Sullivan were the most promi- 
nent members of the committee. 

* Unf ortimately none of the more important committee reports alluded to by 
the journal of this session have been preserved. But in the same volumes with 
the town returns in the Mass. ^i^chives are the original tabulations of the returns 
for all counties but two. From these, and from the preliminary report in the 
printed Journal, p. 172, and' the^ ''specimens" given on p. 176, it is possible to 
4educe the methods adopted by the committee. 

* Such a vote was, however, iwged by "Philopatriae'' in the Boston GaseUe, 
April 17, 1780. 
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corded in a separate column of the tabulation/ and added in 
with the total vote in favor of the constitution as it stood.* 

Many, perhaps a majority of the towns, took no direct vote 
on such articles of the constitution as they objected to. 
After recording its objection, the meeting would appoint a 
committee to report an amended or substitute article, and vote 
on that. Obviously the affirmative side at least of such a vote 
should have been recorded against the original article. If a 
town voted 59 to 16 in favor of a new Article in, separating 
church and state, the 59 votes should have been added to those 
against Article in as it stood. Yet the committee, in some of 
its coimty tabulations, maintained one colimin for the yeas 
and nays on every article, and a separate colimin for the yeas 
and nays on ''ditto amended." In other county tabulations 
these were thrown out altogether, or counted as if they had been 
taken on the original article.* The result was, that in comput- 
ing the vote for a given article the returns of practically all 
the towns that opposed it were either counted in favor of it 

^ Gioton, for instance, voted ** that although the amendments proposed by the 
town appear to them to be of importance, yet as a Revision is soon to take place, 
this Town agrees that if two thirds of the xnale Inhabitants of this State qualified 
to vote on this subject, and who have assembled in Town Meeting including the 
Inhabitants of this Town voting herefor, shall agree to accept the Form of Gov- 
ernment as compfled by the Convention, that in such Case the Ccmvention shall 
appoint the time and provide measures for carrjring the same into fuU ezerdse. 
Passed in the afl&rmative sixty nine against sixty Two." In the tabulation this 
vote is entered in a separate colunm headed "1^ case amendments do not take 
place," in which are also entered the votes of all towns approving the whole con- 
stitution as it stood. Mass. Archives, ccixxvn. fit. 14, 123. 

' This statement is warranted, I think, by the preliminary report made by 
the committee on June 8, on the return of 76 towns, not specified. ** That in those 
Returns they find the number of Persons present and voting is 5776; — That the 
Number in favour [of] the Constitution without Amendments, and of such Con- 
stitution as two thirds of the persons voting thro' the State shall agree to, or the 
Convention shall form agreeably to the Sentiment of two thirds, even though the 
Amendments proposed should not be obtained, they find to be 4564, — but that 
several towns have returned their acceptance of the Constitution with certain 
amendments and have not determined whether they would accept it in case their 
proposed amendments did not obtain, iqxm which they desire the opinion of the 
Convention, whether they may take the sense of those towns from their delegates 
..." The Convention refused this desired permission to the committee. 
Journal of the Convention, 172, 173. 

' In tiie Hampshire County tabulation, for instance, the votes of South 
Brimfield, Chestcrfiekl, Hatfield, Monson, Shelbum, Shutesbury, Southwidc, 
Warwick, and West Springfieki in favor of an amended Article m, are counted 
in favor of Article m as it stood. 
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or not counted at all.* No wonder, then, thete appeared to be 
a two-thirds majority in favor of every article.* 

2. The Ratification of the Constitution. 

From Jxme 8 to 15 little business was done by the Conven- 
tion, while the committee was preparing its final report. This 
was submitted on the morning of the 15th. At the afternoon 
session the articles of the constitution were read in order, 
"and the following question put upon each, viz.: Is it your 
opinion that the people have accepted of this article? Which, 
upon every individual article, passed in the aflBrmative by a 
very great majority." 

It was then voted "that the People of the State of Massa- 
chusetts Bay have accepted of the Constitution as it stood in 
the printed form, submitted to their revision by the Resolves 
of 2nd March last." * 

^ An extract from the specimen schedule submitted on June 12 (Journal^ 176), 
will make this method clear: 



Counties 


In favor if amended 


D<> if the ai^end- 


3rd Article 


D 


«if 


pro 


con 


ments do not pbtain 


Dec Rights 


am'n'd 


Essex 


49 




1408 


8 


922 


287 


448 


26 



Harry A. Gushing, Transition, 274, says that the committee "were able to rcp6rt 
the vote of 5654 for the Constitution, and 2047 against it." No such report 
was made, and the references Dr. Cushing gives for this statement show that he 
obtained these figures from the report of a committee of the House of Represen- 
tatives on the vote on the question of calling a Convention, in the spring of 
X 779. Cf . supra, p. 246. Attention is called to this misstatement in a work other- 
wise valuable, as it has already misled other authorities. 

' In addition, there are mistakes in the official tabulations too nimierous to 
mention. For instance, the column for Chapter VI, Article x, in the Hampshire 
County tabulation is left blank in the space for the towns of Shutesbury, Green- 
wich, and Granby, all three of which voted against it. There is also a discrepancy 
between the number of returns reported and the number found in the Archives. 
The latter number is 188. This does not include the 15 returns (at least) from 
Essex County included in the committee's report of June 12, or four out of the 
five additional returns added on June 14 and 15. Yet the committee report of 
June 1 2 states that " 1 74 towns have made returns." Over 200 had done so. 

> Someone connected with the Convention, however, took it upon himself, 
without any formal action of the Convention authorizing it, to make certain 
corrections in the printed form submitted to the pec^le, before its publication. 
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It remained only to determine when and how the a>nsti- 
tution should go into effect. A resolve fixing the date as Oc- 
tober 25, 1780, and arranging for the first election imder the 
constitution was adopted. An engrossed copy was presented 
to the existing General Court by a committee of five, and 1800 
copies printed in broadside form for distribution throughout 
the State. On the afternoon of Jime 16, 1780, after votes of 
thanks had been tendered President Bowdoin, Secretary Bar- 
rett, and the Brattle Street Society, the Convention closed with 
thanksgiving and prayer. 

The writer is aware that at this late date, 137 years after 
the Convention of 1780, he who brings a charge of dishonesty 
against the "blessed deliberations of that venerable body'' 
stands on uncertain groimd. No such charge, so far as I know, 
was preferred against it at that time; even by those who, in 
their bitterness at certain provisions of the constitution, wished 
to overthrow it; even by the so-called rebels who followed 
Daniel Shays. The tabidation was done in full view of the Con- 
vention, which must have contained many members hostile to 
certain articles. Yet in view of the methods pursued by the 
" committee to revise and arrange the returns," in view of the 
actual returns themselves, it is difficult to avoid the conclusion 
that there was not a two-thirds majority for at least two articles 
of the constitution, and that the Convention deliberately 
juggled the returns in order to make it appear that there was. 

The only explanation and excuse I can offer for such a pro- 
cedtu-e on the part of so respectable a body of men is the im- 
perious necessity that existed for the speedy adoption of 
constitutional government. Over four years had elapsed since 
the machinery for securing a new constitution had first been 
put in motion. The serious situation of the Commonwealth in 

In the Archives, cclxxvi. f. 43, is a copy of the edition distributed to the towns, 
on the margin of which the town of SouUi Brimfield made its returns. The South 
Brimfield matter has been erased, and marginal corrections made, all of which are 
incorporated in the ''Revised and Corrected Edition" of the constitution issued 
in 1780, after the ratification. The changes were confined to corrections of speH- 
ing, except that in Artide xv of the Declaration of Rights, "Trial by a jury," 
the "a" has been deleted; and in Chapter VI, Article n, the clause "within 
this state" is shifted from between "officers" and "viz." to its present position. 
Cf . the literal cq;>y of the official ifs. of the constitution, to be shortly printed 
for the use of the Convention of 19x7. 
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the spring of 1780, in its political, military, and financial affairs, 
has abeady been described. The ship of state was drifting 
toward dangerous rocks. Only an eflSdent government, resting 
on a constitution that appeared to have popular sanction, could 
secure obedience to the law, a regular collection of taxes, and 
an honorable participation by Massachusetts in the war she 
had done so much to create. "Never was a good constitution 
more needed than at this jimcture," wrote Samuel Adams on 
July 10.* Every article received at least a bare majority. 
No practical politician would cavil at the change of a few thou- 
sand votes to make it a two-thirds majority in such a crisis. 
That the Convention accomplished much good by a little wrong, 
few students of the Revolution will deny; but its action is 
one more illustration of the fact that right and wrong in 
history are not the same as legality and illegality. 

The real significance of the struggle over the adoption of the 
constitution of Massachusetts lies in the conflict of opinion, and 
the victory of property over democracy that its adoption implied. 

Professor Andrew C. McLaughlin, in his presidential address 
before the American Historical Association in 1914, said: 
"If I were called upon to select a single fact or enterprise which 
more nearly than any other single thing embraced the signifi- 
cance of the American Revolution, I should select — not 
Saratoga or the French alliance, or even the Declaration of 
Independence — I should choose the formation of the Massa- 
chusetts Constitution of 1780, and I should do so because that 
constitution rested upon the fully developed convention, the 
greatest institution of government which America has produced, 
the institution which answered, in itself, the problem of how 
men could make governments of their own free will . . ." ^ 
One might add, "And also because the plain people of the state,, 
in town meeting assembled, were able to point out the prin- 
cipal flaws that time and experience would find in the consti- 
tution drafted by John Adams, and adopted by a Convention 
that included among its members Samuel Adams, James 
Bowdoin, Theophilus Parsons, John Lowell, George Cabot, and 
Robert Treat Paine." 

» W. V. Wells, Samttd Adams, m. 103. 
* American Historical Renew, xx. 264. 
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State of Maflachufetts-Bay. 

In CONVENTIONJunei*. '780. 

WHEREAS, upon due Examination of the Returns made bjr the feirertlTo;rn3 
and Plantations within this Siate» it appears iJiai 0101c ilun Two- thirds of the 
Inhtbiunts thereof.who have voted on the dime have expcefled their Approbation of the 
Form of Government agreed upon by this Convention, and laid before them for thcl.* 
Coniideraiion. inConformity to a Refolveof the (aid Convention of the Second Diy of 
Afarch lad : This Couvsntion do hereupon declare the (aid Form to be T H C 
C0NST1TUT10T4 of GOVERNMENT cftabliflied bj and for ihc Inhabitants of 
<he Sute of hUffacbultsu-Bsy. 

And u the &id Inhabitants have author ifed and empowered this Convention to acree 
bpon a Time whea the fame (hall uke Place : In Order that the good People of tliis 
/State may have the Benefit thereof as fooofis cooveniently may be. 

// isJWohe^^ That the (aid ConAitutton or Frame of Government (hall take Place 
CO the lad Wcdnefdajr in 00$ber next, and not before, for any Purpofe». (ave only for 
that of making Eledbbns agreeable to this Refolution* 

.And the firft.Qeneral Coort under the fame (hill be holden on the fald laft Wed« 
tielday in OUcher^'^x the State- Houfe in Bi/lon^ at Ten o' Clock in the Forenoon— And 
So Order thereto, there (hall be a Meeting of the )nhabi;ants of each Town and Ptan- 
tatioo in the feveral Counties within this Stare, legally warned and held, an the firft 
Monday InSeptim^r next,for the Purpole oi eledine a Governor ^Lieutenant- Governor. 

tMM|t*Cir\m» fwO^WMfeU^r** ■■■40«ii«M*».» .^.a »L*.. A..U »IU k« «M«v«if»s «l«l»«InlMbi- 

Untsof the leveral Towns within this State» duly warned and held,(ometime in0^o6er 
next, and ten Days at the leaft before the bft Wedncfday in the fame Month, for the 
Purpofe of €hu(ing Reprefenutives to fervt m the faiid Gcnend Court. And the Selea- 
0ien are hereby enjoined to call fuch Meetings, and to pre(ide at the Umt, And in 
all Ele^lront, and in niaking, receiving and examining Returns, and in conducing the 
i¥hole Bufinefs of organizing and e(labli(hing the (aid General Court, the (ame Rules 
are to be oblerved tnat are prclcribed in the Form of Government for making (tich 
£lediocis,aod for the confUtiuiog the fixft General Coun -, having only the D.fFcrence 
of Timet. 

Jtni it h further Refihud^ That SAMtiit BAaitXTT, Efq; (Secretary tothisCon* 
'ircntion) do, 00 or before the Fifteenth Day of Jutf next, cauie printed Cop.es of this 
Itcfolutton to be fent to the Sele^mcn of the feveral Towns, and t^e /\irc(rorsof the fe- 
<teral Planutiooi af .refaid ^ who are refpeAively to perform the Duties required by this 
(Refolutioo, and to make fcalbnable aaa tegular Reiuros ot the Pcrlons eleaed to the fe* 
^ral Offices herein mentioned; into the Secretary's Office of this Sute, agreeably to 
Cbe Rules contained in the Form of Government above referred to. 

tn the Name, and purfiiaot to a Refolutloo of the Cdnventloo. 

JAMES BOVVDOlN.Prcfldeiiti 
Attef^. 
SAMUEL BARRETT, SccV. 

(N . B. The Selef^oien andAffcflbrs. in the feveraiTowns and Plantations to whoni 
«he above Copies (hall be directed, are dtfired to d^UverOoc to ca^h of their Dckgfitcf 
in tbt late Cvufcniion J ----- ^ 
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APPENDIX. 

Retusn of the Town of Boxford, Massachusetts, on the 
Constitution of 1780.* 

At a Town Meeting held at the Meeting House in the first Parish 
in Boxford May 16: 1780. Maj' Perley Representative 

Maj' Asa Perley chosen Moderator 
Voted to choose a Committee to take mider Consideration the form 
of Goverment sent out for the approbation of of the People and 
to report such Remarks and amendments as to them may appear 
proper. 

Voted that Cap* Jonathan Foster Cap* Isaac Adams Cap* John 
Robinson D' William Hale and Thomas Perley Jun' be a Committee 
for the above Purpose. 

Then the Meeting was adjourned to the 30*** Day of May Instant 
two O Clock afternoon. 

May 30*^ the Town met according to Adjournment the Mod- 
erator being absent Cap* Jonathan Foster was chosen in his 
Room. 

The Committee appointed to consider of the Constitution made 
their Report as follows. 

Boxford May 30: 1780 

The Committee appointed to Inspet the Constitution beg leave 
to inform the Town that as far as we are able according to the 
Time We have had have endeavoured to Investigate the Consti- 
tution and point out the Errors and Shall lay before the Town our 
Objections and Remarks thereon 

I** Objection as to the third Article in the Declaration of Rights 
is rather Obscure and ambiguous we therefore want some further 
explanation oa said Article before we can accept it. 

2°^ Objection We object against the free Men of any Town or 
Plantation being excluded from giveing their Votes for the choice 
of a Representative, while they are subjected to pay their Propor- 
tion of State Taxes 

^ C(^y from Town Records. 



Digitized by 



Google 



4P4 HASSACHUSETTS HISTOBICAL SOCIETY. [Mat, 

3'** The House of Representatives being intended as the Repre- 
sentative of the People we object against any Free Inhabitant 21 
years of age being excluded from giveing his Vote in the choice of 
a Representative 

4*** We object that the Quorum of the House of Representatives 
is two small where the House consists of three or four himdred 
Members and where they are invested with Power to Levie Duties 
and Excises on all Wares Merchandise and Conmiodityes whatsor 
ever 

5*^ We object the Govenour simply acknowledgeing himself of 
the Christian Religion is not sufficient that he ought to declare 
himself a Protestant. 

6*** We object against the L^islature being invested with Power 
to alter the Qualifications of any Officer in the State whatever 
untill this Constitution shall be Revised 

j^ Objection fifteen years.we think too long for this Constitution 
to stand we think eight years is long enough for the Constitution 
to stand. 

!•* Remark or addition that Settied Ministers of the Gospel 
shall not have a Right to a Seat in the Council Senate or House of 
Representatives. 

2°<^ Remark that the House of Representatives shall at least 
once a month lay before their Constituents the several Votes that 
may be determined by yeas and Naies in said House that the People 
may be able to Judge who is Friends to their Country and who is 
not. 

3 Remark that the Towns may have Authoety to recall their 
Representatives at any time when they shall act anything Inami- 
cal to the Liberties of this Conunon Wealth and to choose others to 
succeed them. 

4^ Remark that the House of Representatves be subjected to 
a Trial by Jury for any f aillure of their Promises to the People of this 
Common Wedth. 

By order of the Conunittee Jonathan Foster 

After some debate upon the Constitution and Committees Re- 
port, the Town proceeded to act on other parts of the Warrant. 

Then the Meeting was adjoiuned to Monday the 5*^ Day of 
June next two O Clock in the afternoon 

Monday 5^ of June 1780 the Town met according to adjournment 
proceeded to act upoQ the Constitution — the numbers Voteing for 
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and against each Article being taken by Yeas and 'Nays are as 
Follows: 



Part the 


FIRST 


Part the second 


Chapter I 


Art. 


Yeas. 


Nays 


the f raim of 


Section 111 


I 


16 


— 


Goverment 








2 


13 


— 


Yeas. 19 Nays. — 


Art. 


Yeas 


Nays 


3 


3 


II 




I 


9 




4 


22 






2 


— 


II 


5 


14 




Chapter I 


3 


13 




6 


18 




Section I 


4 


4 


7 


7 


22 






S 


II 




8 


19 


— 


Article Yeas — Nays 


6 


5 




9 


16 




I 14 


7 


9 




ID 


20 




2 IS 


8 


3 


I 


II 


21 




3 17 


9 


— 


18 


12 


22 




4 2 14 


10 


7 




13 


21 
13 






II 


II 




14 


Chapter I. 


Chapter XL 


IS 


II 




^ Section n. 


Section I. 


16 


22 




Art Yeas Nays 


Art. 


Yeas 


Nays 


17 


20 


— 


I 71 


I 


II 




18 


21 


— 


243 


2 


— 


IS 


19 


27;^ — 


3 S 


3 


II 




20 


18 




4 7 


4 


6 




21 


17 




S S 


S 


II 




22 


21 


— 


6 8 


6 


8 




23 


17 


^ 


7 10 


7 


10 




24 


23 


— 


8 9 


8 


S 




25 


19 


— 


9 4 


9 


5 




26 


21 
21 


— 




10 
II 


13 

6 




27 






28 


22 
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12 


7 




29 
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13 


4 




30 


14 
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CHAFrER n. 


Chapter 




Chapter U. 
Section n 


V. 


Art. 


Yeas 


Nays 


Section IV. 


Art 
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Art. Yeas Nays 


I 
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I 4 


2 
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Part the 
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Pa&t the second 








CHAifTKX. n. 


Chapter ni. 


Chapter VI. 


SEcnoN in. 


Art. Yeas Nays 


Art. 


Yeas 


Nays 


Vrt. Yeas 


Nays 


I 4 


I 
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I 3 




2 5 
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2 4 




3 4 
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— 


3 4 




4 I 
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4 S 




S 1 


S 
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^^ 
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S 4 
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6 4 




Chapter IV. 


7 
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7 3 




Yeas 8. Nays — 


8 
9 

lO 





— 








o 


II 








II 


— 


— 



The Town accepted the Objections and Remarks reported by the 
Committee and passed the following Votes thereon 
Voted to accept of the third Article in the Declaration of Rights 
when it is explained with proper Amendments 
Voted that the Plantation^ who pay Publick Taxes and such 
Towns as may hereafter be incorporated haveing less than one 
hmidred and fifty Rateable Poles ought to be allowed the Privdedge 
of coupleing themselves together till their Nmnbers amoimt to 
one hundred and fifty Rateable Poles and then have the Liberty of 
sending a Representative 

Voted that two thirds of the House of Representatives and no 
less ought to constitute a Quorum for doing Business 
Voted that the Constitution ought to be revised upon the expiration 
of five years from the time of its takeing place 

Then the Meeting was disolved 

Retusn of THE Town of Granville on Article HI of the 
Declaration of Rights * 

The Objection to the third Article is as follows. The Article 
Asserts that the People have a Right to invest their Legislature 
with a Power to interfere in Matters that properly belong to the 
Christian Church; after the most matiure Consideration we are 
oblig'd to deny that any such Right is or can be invested in the 
L^islature; because. 

I** Christ himself is the only Lord of Conscience & King & 
Law Giver in his Church. Teachers of Religion are OflScers in his 

^ Mass. Archives, cclxxvl f . 49. 
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Kingdom, qualified & sent by him, for whose Maintenance he hath 
made sufficient Provision, by the Laws which belong to his own 
Kingdom. Therefore no supplementary Laws of human Legisla- 
tures are necessary. 

2^"^ The interference of the Magistrate in Matters that belong 
to the Christian Church, is, in our ^ew an Incroachment on the 
Kingly Office of Jesus Christ, who stands in no need of the help 
of any dvil Legislature whatever; consequently is an Affront to 
him. 

3»^ The interference of the Civil Magistrate in Matters that 
belong to Christ & Conscience, ever has been, and ever will be 
productive of Oppression to Mankind. There could be no persecu- 
tion if the dvil Magistrate did not support the Power & Crudty of 
Men of narrow & ambitious Minds. 

4*^ True Religion has evidently declined & been currupted by 
the interference of Statesmen & Politicians. Church History proves 
this to have been the Case from the Days of Constantine down to 
our own Day. 

Return of Worcester, on the House of Representatives* 

Chapter i** Section 3* House of Representatives 
Article i** 50 for the Artide 6. Sflent upon the Question. 
2^ Rejected Unanimously 57 present — for the following Rea- 
sons It is calculated for forming a most imwiddy legislative body. 
In process of time should the probable degree of population take 
place the house of Representatives will be so numerous that the dis- 
patch of business will be greatly retarded, & such languor in legis- 
lation produced as will, in a great measure, defeat the design of the 
political existence of the Assembly. For it is well known that 
Great bodies move slowly. If the proposed mode is established there 
will be a continued Jealousy in the minds of the people: as a very 
few of the most populous Towns will have it in their power to con- 
stitute a Quorum of the house of Representatives, & being near the 
State house (should the place of Assembly be & continue in the pres- 
ent Capital of the State) their Members can easily & constantly 
attend, while those at a distance from their local Situation & many 
other Causes, be unavoidably absent at the opening or dose of a 
Session whereby in a thin house Laws might be passed which would 
not be calculated for the General Good. 

The following Amendment afterwards passed 34 for 21 against it 
That the mode of Representation should be set & established in the 

* Mass. Archives, ccLxxvn. ff. 71, 120. 
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Constitution in the same way as Elections in the now State were 
practised & had according to Law in the year 1774. & that the 
two last paragraphs in this Article be & remain as proposed by 
the Honorable Convention with this Alteration viz. That the Mem- 
bers of the house of Representatives receive their pay & expences 
out of the publick Treasury as well for their Attendance as their 
Travel, & this because we apprehend that Each Member of said 
house is the Representative of the whole State & not meerly of the 
Corporation by which he is elected. 

Retukn of Northampton on the Franchise.* 

Will any one stand forth and say, that persons who have been 
bom withhi the state, and have alwajrs lived in it, till they have 
arrived to the age of twenty one years, perhaps much above that 
age, and who have always paid their poll tax, ever since they were 
sixteen years dd, and are still rateable, and are rated and pay 
for their polls, the sum set on each poll, in every rate that is made 
for defraying either the continental State, or town chai^ges, be the 
same higher or lower; we say, will any one affirm, that such persons 
are not citizens of the Commonwealth? Is not the consequence then, 
if the said paragraph is true, that an association of many individuals, 
of the State, which without consent totally excludes many such 
adult male persons, from any participation in the appointment of the 
legislature, is in fact no constitution, and does not make a body 
politick? yea, is it not absolutely a void business? As to what 
may be replied, by way of answer in behalf of infants, that is, per- 
sons \mder the age of twenty one years, we ask leave to refer to 
what Mr Locke has most judiciously said, on that head, in the 
sixth chapter of the second book of his treatise of Governments, 
intitied paternal power; which is much too lengthy to be recited 
on this occasion, but well deserving to be resorted to. And as to 
the case of women, of whatever age or condition they may be, we 
ask leave to refer to what is very sensibly, as well as genteelly 
said on the subject, in the twenty ninth page of the Essex result. 

Dont we know that whenever any mention is made of a tax act, 
or proposal in the legislature of taxation, it is always spoken of as 
a tax on polls and estates; that whenever a list is ordered for the 
purp)05e of a new valuation, an exact account is directed to be taken 
of the number of polls above the age of sixteen years in the several 
towns in this state; and that when the house or their Comittee are 

1 Mass. Archives, ccLXXVi. f . 58. 
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settling a valuation, the first business always is to fix the proportion 
of a single poll to a thousand pound; and dont we know that the 
owners of large property, generally, upon such occasions, strive to 
get the polls share as hi^ as they can; for they are fully sensible, 
that it is their interest, that the polls share should not be low, for the 
higher that is, the less will remain on the estates; and they conduct 
in the cases accordingly. Now do we hear from these poor polls, 
a single objection, against the persons who are owners of large 
property,, their voting for the members of the house of representa- 
tives? they consider that such property-holders have personal 
interests and concerns as well as the poor day laborer; further, do 
they object a word against the owners of the property chusing one 
entire branch of the legislature, exclusive of themselves, to be guar- 
dians of such property? they fed and own the force of the ar^ment 
for property's having great weight in the legislature, because property 
ever was, and ever will be, the subject of l^slation and taxation. 
But pray Gentlemen, shall not the polls, the persons of the state, 
have some weight also, who will also always be the subjects of legis- 
lation and taxation? Are life, members, and liberty of no value or con- 
sideration? Indeed Gentlemen we are shocked at the thought, that 
the persons of adult men, should, like live stock and dead chattels, 
be brought to account to augment the capital whereon to draw rep- 
resentatives for particular towns, in the same manner as such chat- 
tels are to be brought into the property capitals to augment the num- 
ber of senators, and when they have been improved and made the 
most of that may be for that purpose, they should be wholly simk 
and discarded not to say like villains but absolutely like brute beasts. 
Shall these poor adult persons who are always to be taxed as high as 
our men of property shall prevail to have them set, and their low 
pittances of day wages, be taken to lighten the burden on property, 
shall these poor polls who have gone for us into the greatest perils, 
and undergone infinite fatigues in the present war to rescue us from 
slavery, and had a great hand, \mder God, in working out the great 
salvation in our land, which is, in a great degree wrought out, some 
of them leaving at home their poor families, to endure the sufferings 
of hunger and nakedness, shall they now be treated by us like vil- 
lains and African slaves? God forbid. What have they done to for- 
feit this right of participating in the choice of one branch of the 
two branches whidi are to constitute our legislative, when they are 
willing that your men of property should enjoy the exclusive right 
of chusmg the first branch? have they forfeited it in the exercise 
which they have made of this right of participating in the choice^ 
of you Gentlemen to your important, very important trust?' 
we hope not, and we hope that you will on further consideration 
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verify it, that they have not, by giving them a voice in the choice 
and appointment of that very branch of the legislative, which you 
yourselves tell us is by you intended, to be the representative of the 
persons of the Commonwealth, and thereby remove all cause for 
them to regret their choice of you. 

Table op Votes on the Constitution of 1780. 

All the figures below, save those for Essex Coimty, are compiled 
from the original returns in the Massachusetts Archives, or from 
copies of local records furnished by town clerks. The total number 
voting is obtained from the "number present and voting" at the 
most numerous meeting held by a town to consider the constitu- 
tion, where such nmnber is stated in the return. Where it is not, 
the highest vote of the town on any article of the constitution is 
used. 

In computing the vote on Article ra and Chapter VI, Article x, 
the direct vote taken by a town on that article is used wherever 
found. When a town voted, not on the original article, but on 
its own proposed substitute, the affirmative side of such a vote has 
been added to the negative vote for the article in question; and 
vice versa. In some cases, however — Boston is an example — 
the return makes it dear that both yeas and nays on the town's 
substitute were opposed to the original article. In such cases, and 
no others, both sides have been added to the negative column for 
Article in (or x). . Cf. supra, p. 399. When a town voted neither on 
the original article nor on a substitute, but took a vote on the entire 
constitution, its yeas and nays on that question are coimted for both 
articles. 

It has been found impossible to recover a satisfactory number of 
the missing returns from Essex County. The figures for the total 
vote of Essex are obtained from the highest vote for that county 
listed in specimen county schedule in the Journal of the Convention, 
176. The figures for Article in are obtained by interpreting this 
table in the same way as the original returns. The figures for Ar- 
ticle X are obtained from such Essex returns as I have been able to 
reconstitute from the town records. 

The table below, then, does not pretend to be absolutely accurate. 
It is simply the nearest figure we can get for the popular vote from 
the materials we have. 

The map used as the basis of the graphic representation of the 
vote on Article m is Osgood Carleton's of 1801. Many new 
townships had been created in the previous twenty years. Dart- 
mouth, for instance, included both New Bedford and Westport 



Digitized by 



Google 



1917J BfASSACHUSETTS CONSTITUTION OF 1780. 



411 



in 1780. The area of a town in 1780 has been followed wherever 
possible, in indicating its vote of that year. 



Counties 


Total num- 
ber voting 


Art. Ill 
Decl'n Rights 


Chap. VI, 
Art. X 




Yea 


Nay 


Yea 


Nay 


Maine Counties . . 

Essex 

Middlesex 

Suffolk 

Plymouth 

Baknstable .... 

Bristol 

Worcester .... 

Hampshire 

Berkshire 


453 
2,115 
2,266 

2,318 

1,246 

286 

1,486 

3,064 
2,106 

895 


292 
1,144 
1,617 
865 
637 
193 
Soo 

1,713 

1,423 

501 


155 
971 
552 

1,003 

448 

52 

892 

1,162 
588 
402 


230 
355 
944 

1.234 

577 

80 

482 

1,157 
859 
420 


214 
251 

725 

512 

447 
153 
794 
999 
907 
219 


Total 


16,235 


8,885 


6,225 


6,338 


5,221 



E. G. Parker* to C. J. Lanman.* 
[Case of Anthony Bums.] 

Boston, Tuesday P.M. 
[May 30, 1854.1 

My Dear Sir, — I have just received the Governor's Commis- 
sion of Conn. I write this line to thank you, to express my regret 
at not seeing you, and to say that the Commission will be of essen- 
tial Service to me; that is if I ever live to get through this terrific 
and unparalleled siege about the Fugitive Slave. Boston is a Bar- 
rack. The Court House is a Camp. In the Court Room daily an 
armed gang of fighting men surround both of the Counsel, myself 
and my associate, And of course, we ourselves are armed fully. 

I appear in the Case solely professionally, and without the slight- 
est sympathy for the Fugitive Slave Law, which I hate, but shall 
support it so long as it is Law. 

If I supposed it would be thought by you of suflBdent conse- 
quence, what my position was, in this strange Drama, so likely to be 

* Edward Grifl&n Parker (1826-1868) served as captain on the staff of Gen- 
eral Butler, and resigned his commission in 1864. He was a junior counsel for 
the claimant in the Bums case. 

* From the collection of Grenville H. Norcross. 
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twice a Tragedy ^ I would send you the Daily Advertiser of today, 
which very dearly defines and defends my relation and attitude in 
the Case. But I know how entirely unimportant to you, it would 
seem, and therefore merely again presenting my acknowledgments 
for your kindness in attending to the Commission, I remain Yr. 
very hmnble Serv*. 

Edw. G. Parker. 

P.S. Remember me to the Family if you please. 

[Endorsement.] 

My Dear Sir, — I enclose a letter from Mr. Parker — and I 
am very much obliged for your kindness. He is a promising yoimg 
man — and a very worthy fellow. Truly, etc. 

C. J. Lanman. 

Hon. L. F. S. Foster. 

J. A. Rockwell in a conversation with Converse remarked "the 
friends of Mr. Foster managed very adroitly." 

Remarks were made during the meeting by Messrs. Green, 
Storer, Wendell, Stanwood, Bowditch, and Lord. 
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Joseph Hawley's Criticism of the Constitu- 
tion of Massachusetts 

Now that the Commonwealth of Massachusetts is endeavoring 
to acquire a new constitution in the place of the one which has 
served so long and well, it may not be amiss to review the criti- 
cism of this time-honored document, made by one of the ablest 
men of this state, one hundred and thirty-seven years ago, when 
the constitution was offered to the people for adoption or re- 
jection. A friend of Samuel and John Adams, prevented by 
the infirmities of illness and approaching age from taking an 
active part in the constitutional convention, nevertheless from 
his home in the western part of the state. Major Hawley watched 
with great interest the progress of the convention. When the 
critical hour came, he r^^ained for a time the mental vigor of his 
pre-revolutionary days and was as active as anyone in attempting 
to secure for his native state an instrument to be pointed at with 
pride throughout the succeeding century. As one of the leading 
lawyers of the colonies, he added to a familiarity with the views 
of Locke and the other political theorists of the eighteenth cen- 
tury, which he possessed in common with many of his fellow citi- 
zens, a knowledge of English political institutions and the laws of 
government, unsurpassed in America. In the events leading to 
the American Revolution, this stalwart champion of the peoples* 
rights, was the pillar of the Revolutionary party in western Mas- 
sachusetts. His influence was paramount even in Boston, where 
for nearly twenty years his voice was heard in the General Court 
and the Provincial Congress. His proved disinterestedness and 
unquestioned integrity continued to make him a leader even after 
he had retired to private life in his native town. 

Graduating from Yale in 1742, Hawley devoted himself to 
the study of law. Almost as soon as he opened his own office 
he began to take an active part in the affairs of his native town, 
Northampton. The well known fact that he never advocated any 
cause unless convinced of its justice, gained for him the respect 
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and admiration of the whole county. His reputation was so well 
established, that juries listened to him readily and gave great 
weight to his assertions. The vigor with which he conducted the 
defense of some Hampshire County rioters indicted for resisting- 
the Stamp Act, and the severity of his strictures upon the opin- 
ions advanced by the Court led to his dismissal from the bar for 
the remainder of that court session, but they did not lessen the 
esteem of Chief-Justice Hutchinson for his critic. The high 
opinion of Hawley expressed throughout Hutchinson's "History*' 
is remarkable, in view of the fact that the Hampshire patriot more 
than once by his superior knowledge of the law was able to turn 
the judge's own statements against him and to place him, when 
governor of the colony, in an awkward position. 

The statement made by Hawley in the General Court, in 1766, 
that he knew not how the Parliament of Great Britain had ac- 
quired the right to legislate for us, attracted wide attention. James 
Otis immediately arose and complimented the speaker; Gov- 
ernor Bernard reported it in his next letter to Lord Shelbume,* 
and Hutchinson referred to it when he addressed the two Houses^ 
(Jan. 6, 1773), as well as in his "History of Massachusetts 
Bay."* It was by Hawley's motion, that the pardon and indem- 
nity clause was included in the Compensation Act, so that the 
same act of the legislature which provided for the compensation 
of the sufferers in the Stamp Act riots, brought pardon and ob- 
livion to the offenders, which of course, included those Hampshire 
rioters, the defense of whom had brought about Hawley's dis- 
barment. Hawley and Hutchinson had a further discussion of 
riots when the Lieutenant-Governor laid before the House a 
report which he had received concerning a very disorderly and 
riotous transaction at Gloucester; and a committee, of which 
Mawley was a member, replied that when riots "arise from op- 
pression, as is frequently the case, a thorough redress of griev- 



* Dec 24, 1766. 

* Mass. State Papers, 337. 
•Ill, 264. 
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ances will remove the cause, and probably, put an end to the com- 
plaint." 

In 1773 Hawley was elected a member of the committee of 
correspondence. About the same time he was appointed chair- 
man of the committee to make the House fully possessed of the 
Franklin letters. It was he who reported to the House, that the 
gentleman from whom the letters were received, gave his consent 
to their publication. He was known to Franklin as a staunch sup- 
porter of his conduct throughout the whole affair. He was vice- 
president of the third Provincial Congress as well as chairman 
of the committee which sat in the recess of the Congress. 

Hawley was one of the first to realize that the colonies must 
fight to gain their independence, but he was extremely desirous 
that hostilities should not be b^^n until a successful issue was 
presented. After Concord and Lexington he could not restrain 
his impatience with the tardiness of Congress to declare the inde- 
pendence of the colonies. He wrote to Samuel Adams, at Phil- 
adelphia, "that the continent will never act compactly and with 
vigor," that the Tories would never lose hope, or the trade and 
commerce of the colonies ever have a secure footing until that 
step was taken. 

There appeared in The Hampshire Gazette, October 2, 1833, 
shortly before the amendment of the third article of the Constitu- 
tion of Massachusetts was submitted to the people, a letter calling 
attention to the work of Joseph Hawley, from which the follow- 
ing paragraph is taken : "The extraordinary and unequalled in- 
fluence of Hawley in forming public opinion for the struggle with 
Great Britain has been generally acknowledged : it is not so well 
known, that on every topic of discussion, his voice was invariably 
raised, as in defence of the bereaved and oppressed, so also in fa- 
vor of everything that could advance civil or religious freedom. 
He had the true instinct of liberty and while he rejected public 
honors, was the inflexible and eloquent advocate of the rights of 
the people." 

Shortly before independence was declared Congress recom- 
mended the several states to form governments for themselves. 
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Massachusetts was the first to avail itself of this suggestion and 
adopted a form of government closely adhering to the letter of 
its charter, with the council as the legaA successor to the execu- 
tive power of the governor. The next consideration was the leg- 
islature's preparation of a constitution. The matter had been 
voted upon in the town meetings of the autumn of 1776, but the 
following year it was disavowed by the people. In February, 
1779, the l^slature asked for the sense of the qualified voters 
regarding a new constitution and whether they would empower 
their representatives to call a convention for the sole purpose of 
framing one. A large majority of the inhabitants of the towns 
voted in the affirmative on both questions and elected delegates to 
the convention. It was expressly provided that every freeman 
twenty-one years of age, should have the right to vote for the 
delegates, hence as Morison points out, the Constitutional Con- 
vention rested on a wider electorate than the existing state gov- 
ernment; for a property qualification was at this time required 
for voting for representatives. At the same time, the resolve of 
the General Court recommended the inhabitants to instruct their 
delegates to submit whatever form of government the convention 
should agree upon, to that same electorate assembled in town 
meetings, in order that the several towns and plantations might 
consider and approve or disapprove it. The General Court also 
recommended the adoption of the Constitution, if upon a fair ex- 
amination it should appear to be approved by at least two-thirds 
of the qualified voters present in the town meetings. 

In September of the same year the convention met and pro- 
ceeded to a consideration of a declaration of rights which a com- 
mittee of thirty was appointed to prepare. On this committee 
were Bowdoin, president of the convention, John Adams, Samuel 
Adams, John Lowell, Jonathan Jackson and Caleb Strong, the last 
named from Northampton, where he had received his legal train- 
ing in the office of Joseph Hawley. A sub-committee was chosen, 
who turned the entire task over to John Adams. With the excep- 
tion of Article III, the bill of rights was the work of one man. To- 
ward the end of October the first committee reported a draft of 
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the Constitution and on the next day the convention adopted the 
first article of a declaration of rights. Adjourning on November 
2 until January 5, the attendance at the resumed meeting was 
small owing to the severity of the season. In fact, the real 
opening was postponed to January 27, when sixty members were 
present. Finally on March 2, it was resolved first to submit the 
work of the convention to the voters, with an address which ex- 
plained the grounds on which their decisions rested. After con- 
sideration by the people the returns were asked for the last Wed- 
nesday in May, with the number of voters in the several meetings- 
on each side of every question, in order that if the constitution 
should not appear favorably to two-thirds of their constituents, 
the convention might alter it to conform to their sentiments. Sec- 
ondly, it was recommended to the several towns and plantations, 
to empower their delegates at the next session of the convention, 
to agree upon a time when this form of government should take 
effect, without returning the same again to the people, provided 
that two-thirds of the male inhabitants of the age of twenty-one 
years and upwards should agree to it, or the convention should 
make it conform to the sentiments of the said two-thirds. Third- 
ly, that the towns and plantations had a right to choose other 
delegates, instead of the present members to meet in convention 
on the first Wednesday in June. Re-assembling in June, with 
twenty-seven new members, it was decided that the majority of 
voters in the town meetings had ratified the constitution and it 
was therefore adopted. The difficulty of tabulating the returns 
was made less, says Morison (p. 397) by the adoption of the 
principle that a two-thirds majority for every article was assured 
in advance. This same writer suggests that the Constitution of 
Massachusetts was never legally ratified. His very interesting 
paper on the Constitution includes a careful study of the re- 
turns of the towns and their revision and arrangement. 

Hawley's ill-health would not permit him to attend the consti- 
tutional convention, but he made many suggestions to the delegates 
from Northampton, concerning the Constitution, especially the 
bill of rights. He wrote to Samuel Adams to beg that the conven- 
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tion take time to do their work well. None but the members, he 
said, or the people at large, from whom their power was derived, 
had the power to limit them in time. In view of the fact that at 
the date of writing this, three months after the opening of the 
constitutional convention of 1917, only three questions have been 
considered, that is, the Sectarian Amendment, the Initiative and 
Referendum and the matter of allowing absentee citizens to vote 
at elections, and of these only the first has been resolved upon, 
although it seems likely that all three will be submitted to the 
people, Hawley's suggestion to the convention of 1779-1780 that 
they take a year for their work was very sensible. Another pro- 
posal of his was that as soon as the constitution was devised, the 
public should have copies of it and be invited to criticise it. He 
suggested that the convention adjourn for the time being; in the 
meantime the members would have time for mature reflection in 
which errors and defects would present themselves. Conversa- 
tion with constituents would be profitable. Perhaps valuable 
newspaper discussions would arise. This was exactly the method 
of procedure adopted by the convention; so far they followed 
Hawley's advice, whether consciously or otherwise. It was not 
because the rest of the letter was less valuable that its suggestions 
were less fruitful. "There ought not to be any uncertainty in the 
Diction of the Constitution, every part ought to be clear, precise, 
certain and not of doubtful construction or interpretation."* 

When the Constitution and Frame of Government was sub- 
mitted to the towns of Massachusetts in 1780, for their consid- 
eration, no one of them accepted more seriously than Northamp- 
ton the duty of examining it, clause by clause, and of stating their 
objections to every article that did not obtain a majority vote in 
the town meetings, with the reason therefor. Four town meetings 
were held between April twenty-fourth and May twenty-second, 
and the last began at nine in the morning and had scarcely ended 
at sunset. At the first meeting the warrant included two other 
articles for deliberation, so after the plan was distinctly read in 



* Joseph Hawlcy to Samuel Adams, Nov. 18, 1779. 
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meeuiig, Joseph Hawlcy, Moderator and Selectman, was chosen 
with six others, carefully and maturely to consider it and to report 
at the adjourned meeting what they judged proper for the town 
to act thereon. 

Upon consideration of the several alterations which the com- 
mittee reported, the town voted in favor of the several amend- 
ments therein proposed. Apparently the voters acted upon the 
amendments as a whole and not paragraph by paragraph. The 
vote was seventy-nine in favor to six in opposition. Major Haw- 
ley, Mr. Caleb Strong, and Dr. Shepard were then chosen a com- 
mittee to incorporate the several amendments into a new draft 
and report again to the town.* 

The draft was entrusted to a sub-committee of one, Joseph 
Hawley, and was so unsatisfactory to his colleagues, that they re- 
ported themselves unwilling to lay it before the town. Upon the 
motion of Hawley that the draft be read and considered, the 
question was put and passed in the affirmative. The Major sel- 
dom failed to carry a motion. It was only necessary for the 
voters to know that he was sponsor for the draft, in order to give 
it their hearty support. After the reading, the draft was largely 
debated until the dinner hour. In the afternoon, further debate 
resulted in the question being put, whether the town would have 
the reasons contained in the aforesaid draft, respecting the quali- 
fications of voters for members of the Constitutional Convention, 
and it also passed in the affirmative. It was the most eloquent 
appeal, as well as the most lengthy argument on that subject, 
received by the convention. Next, it was voted that Hawley*s rea- 
sons offered in favor of the alterations respecting the qualifica- 
tions of voters for a governor be annexed to the town returns. 

The question was then put in the words of the second resolve 
of the convention and it passed in the affirmative and upon a di- 
vision it appeared that fifty-seven were for it and twenty-nine 
against it ; a liberal surrender of power to the convention, by one 



• Northampton Town Records, Book 3, 125. 
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of the towns which had come to look upon its own authority as 
supreme. Among the Hawley papers in the Bancroft Collection, 
is the draft of the Northampton returns to the Convention, most 
of it in Hawley*s handwriting.® The copy sent to Boston, em- 
bodied in twenty-three closely written quarto pages, is in the 
Massachusetts Archives.'' 

A letter bearing closely upon this subject in that it contains a 
critical analysis of the second resolve of March second, with a 
forecast of what was likely to happen if the said resolve was in- 
terpreted literally, and pointing out various defects in the bill of 
rights, is also among the Hawley Papers and is printed herewith. 
It was addressed to Messrs. Draper and Folsom, at that time the 
publishers of the Independent Ledger at Boston ; but k was evi- 
dently not printed. Strange to say, the newspapers of the state 
devoted very little space to the discussion of the constitution, and 
Hawley*s arguments were denied the larger audience he sought 
for them. It would be hard to say what weight they had with the 
convention. Nor can we say whether or not the advice of this 
practical politician was influential in securing the very broad in- 
terpretation of the famous second resolve, finally adopted by the 
convention ; or in abolishing slavery by applying the first article 
of the bill of rights to atf men. But his considerations on the con- 
stitution in the process of making afford an important view of 
one phase of public opinion of the day and have an interest for 
all who would study the growth of political ideas in Massachu- 
setts since the beginning of statehood. 

Finally, a letter written by Joseph Hawley, October 28, 1780, 
declining to serve as senator in the state legislature, is here pub- 
lished as a related expression of the author's intensely democratic 
views. It has recently appeared in the "Proceedings" of the 
Massachusetts Historical Society, volume 49, 1915-1916, pages 
79-81. The original is in the Massachusetts Archives. 



• New York Public Library. 
'Vol. 276. 
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The Amendments to the Constitution of Massachusetts, ^. 
Suggested by the Town of Northampton, June 5, ](^) — '^ • 

1. To the Hon"« the Convention for framing a new Constitu- 
tion of Government for the State of the Massachusetts Bay, to 
meet at Boston, on the first Wednesday of June next. 

In compliance with the proposal of the said Convention which 
were sitting at Boston on the second day of March last, the in- 
habitants of the Town of Northampton, Liegemen of the State 
aboves^ of the age of twenty one years and Upwards in Town 
Meeting assembled on Monday the 22d day of May A. D., 1780 
do humbly object to the several Articles of that frame of Govern- 
ment agreed upon at Boston on the said Second day of March by 
the s^ convention which was there and then assembled hereinafter 
specified, and for the reasons hereinafter set down. That is to 
say. To that part of the Twelfth Article of the Declaration of 
Rights wherein it is declared that "the Defend* shall have right 
to be fully heard in his defence by himself or his council at his 
election". Because We Conceive that the Defendant ought not 
only to have his election whether he will make his defence in 
person or by Council but ought to have his election and be at full 
liberty in the choice of his Council Provided he shall chuse for 
his Council No other than some Liegeman of this or or any other 
of the United States — The time may come when the Supreme 
Court for the time being may like a former Supreme Court of 
the Massachusetts Bay take upon them to confine not only ye 
Def* but the pi* to their Bar of admitted and habited Barristers in 
their choice of Council, We therefore propose that the part of 
the Article referred to, Should in conformity to the wholesome 
law or Act of this State, run thus, *in his defence by himself, or 
Such other person as he shall procure for his Council, provided 
Such person be a liegeman of this or any other of the United 
States.' We also beg leave to Object to the last paragraph of the 
same Twelfth Article, because we conceive that the s^ para- 
graph and the last part of the twenty eighth article of the s^ De- 
claration do militate if they are not directly repugnant. We there- 
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fore propose that the s^ last paragraph of the s^ Twelfth Article 
Should be wholly expunged. 

We also disapprove of the first exception in the fifteenth 
Article of the Declaration &c as too loose and uncertain to have a 
place in a Declaration of Rights which we judge ought in all its 
parts to be conceived in as precise Clear and certain Terms as 
language will admit Besides, if by "Cases in which it has here- 
tofore been otherwise used and practiced," it was intended to 
exempt from the trial of a Jury all such Matters and causes, as 
are exempted from such trial by any Statute or Statutes of this 
State, we exceedingly disapprove of the Substance and intent of 
the said exception and Specially the whole power and Authority 
given by our Statutes to Conmiissioners of Seven [?] and the 
Council on appeal to them ; all which by such an Interpretation of 
the exception is preferred whole to Such Commissioners, and ex- 
empts all such Matters from Jury trial, in great derogation of 
Conmion right and the law of the land. And if no more was in- 
tended than Issues in law made, by joinders in Demurrer or them 
and also the Ordinarys or Probate &c Jurisdiction, we conceive 
that [in] all that should be declared fully and expressly in precise 
and determinate words and by no Means in such Terms as the s^ 
exception contains which admit of vast litigation and various pre- 
tentions, and will leave it in the power of the Ordinary Legisla- 
ture, to take away the sacred right of the Subject to Trial by 
jury in more instances than they would venture to do, if the 
whole fifteenth article should be dropt, and wholly expunged 
from the Constitution. As it is therefore subject to great and 
various exceptions, we shall not presume to propose any correc- 
tion to that article, but submit it to the Wisdom of the full Con- 
vention to provide a Much better Security to the Subjects of this 
State, of their invaluable right and Privil^e of a Trial by a Jury 
of the vicinage, in all their controversies and Suits concerning 
property, real and personal, than can be secured to them by that 
Article in its present dress. 

We also judge that the People's right to keep and bear arms, 
declared in the Seventeenth Article of ye same declaration is not 
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express^ with that ample and manly openness and latitude which 
the importance of the right merits — ^and therefore propose that 
it should run in this or some such like manner. To wit, 

"The People have a right to keep and bear arms, as well, for 
their Own as the Common defence ;" which mode of expression 
We are of opinion would harmonize much better with the first 
article than the form of expression used in the s<* 17th article. 

We except to the first article of the Chapter intitled the Sen- 
ate, as Setting the number of that branch too low — We conceive 
that forty Men after Nine or Seven Shall be detached from them 
to Constitute a Counsell for the Governor will not be a sufficient 
ballance for the house of Representatives, a Small number of 
Men altho in no wise dependant are exposed to be bom down or 
worried out by a Great Body of Men Such as the house of Rep- 
resentatives will and ought to be. We therefore propose that 
the Senate Consist of the Number of Sixty at the least, before ye 
draught of Counsellors. No one need be apprehensive of any 
Great charges being caused by an Augmentation of the Nimiber, 
for they will rarely perhaps never Sit, but when the whole Gen^ 
Assembly will be sitting — ^and We See No reason why the Pay 
of a Senator ought to be more than that of a Representative, 
they are not to come in the place of the Hebdomadal Counsel of 
Quondam Governors, It was their Sittings which created an 
enonnous expense to the Government — We have fresh in our 
mind, that the Commons in ye Long Parliament bore down the 
house of Lords chiefly by reason of the Lords being much inferior 
in Number to the Commons, much might be said in favour of 
even a greater number than Sixty in case the Counsell are to be 
drafted from that number, but We forbear lest we should be 
tedious.® 

As to the qualifications of the Voters for Senators, We are 
fully of opinion that a freehold in the State of the annual income 
of three pounds, will attach a man to the State as much at least 



*In 1840, provision was made for the separate election of councillors 
and senators. Forty senators were to be chosen from the former districts 
and nine councillors by joint ballot from the people at large. 
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as 200. value in all estate : the case may be that a man may have 
200 value of estate and no real estate and personal estate, espec- 
ially of some sorts is very easily transferred from place to place. 

If our opinion of the number of the Senate should meet with 
Success, It will be thought proper no doubt that the quorum of 
the Senate contained in the Ninth Article should be augmented 
to 31 or 27. 

We Propose that the Paragraph of the Second Article of the 
Chapter entitled. House of Representatives, and which respects 
the power of the house to fine delinquent towns should Stand in 
the words following, to wit. And the house of Representatives 
Shall have power from time to time to impose a fine upon any 
Town in the State, qualified by the Constitution to send a Repre- 
sentative or Representatives to the General Court which shall be 
guilty of making default of chusing and returning one member at 
the least to the House of Representatives. 

We are clearly of opinion that the fore part of the fifth Ar- 
ticle of the Chapter intitled, "Executive Power", ought to be in 
Substance as follows To wit, The Governor Shall during any 
Session of the General Court adjourn or prorogue the Same to 
any time and place the two houses shall desire ; and Shall dissolve 
the s^ General Court on the day Next preceding the last Wednes- 
day in May annually, if the S** Court shall then be in being; and 
in the recess of the said court may with the advice of the Council 
prorogue the same from time to time not exceeding ninety days in 
the whole in any one recess ; and may with the advice of Council 
call it together sooner than the time to which it may stand ad- 
journed or prorogued if the welfare of the Commonwealth shall 
require the same. 

And as the last paragraph of the s^ fifth article will be surplus- 
age, in case ye above amendment should take place, We beg leave 
to suggest what follows to be provided in its stead. To wit. The 
Governor shall have power upon the request of both houses of 
Assembly to dissolve the s^ General Court sooner in the year than 
the day next preceding the last Wednesday in May. 
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We propose that the Sixth Article of the same chapter should 
be varied so as to stand thus, In cases of disagreement between the 
two houses with regard to the necessity, expediency, time or place 
of adjournment, or prorogation, the Governor with advice of the 
council shall have a right to adjourn or prorogue the General 
Court not exceeding ninety days, as he with such advice shall 
determine the publick good shall require. 

We except to the eighth article as defective in not providing 
and giving express authority to the whole Legislative to enact 
Pardons and Indemnities before Convictions, We conceive that 
such Power ought to be expressly saved to them at ye least and 
therefore propose that this eighth article be alter** — so as to read 
as follows To Wit, But pardon before Conviction, except by the 
Legislature, Shall avail the party &c. Such statute pardons pos- 
sibly may be salutary in a short time. 

We propose that at the end of the second paragraph of the 
Tenth article of the same chapter these words should be added, 
to wit, who shall continue in office for a term not exceeding seven 
years from ye date of their respective commissions. And at the 
end of the third paragraph of ye same Article the words follow- 
ing should be added, to wit, whose respective commissions shall 
expire an 1 become void at the end of seven years at furthest from 
their dates. — ^The like reasons and several more may be assigned 
for ye expiration of Military Commissions at the end of seven 
years as are given in page 39th for ye expiration of ye Commiss" 
of Justices — In the section entitled Council & the Manner of* Set- 
tling Elections &c. — we would propose the following alterations 
viz — That the Council should consist of but seven Persons, ex- 
clusive of the Lt. Governour, and that the Govemour with the 
said Counsellors, or four of them at least shall and may hold and 
keep a council, &c. — ^by this alteration expense may be saved and 
yet the business of the publick well performed — 

In the Section entitled Secretary, Treasurer, Commissary &c. 
— we could wish that the latter part of the first Article (which 
regards the Treasurer's continuance in office) should be expressed 
in such manner that the People may understand the reason why 
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the Treasurer cannot with safety to the Commonwealth hold his 
offi'.c more than five years — 

rn Chapt. 4th — We would propose the following amendment 
VIZ — That the election of delegates to Congress be by the Senate 
and House of Representatives, each having a negative on the 
other — ^The office of the s** Delegates being of the highest import- 
ance, we humbly conceive the greatest deliberation ought to be 
used in their Choice whereas in the method proposed by the Con- 
vention we apprehend the influence of the Senate may be over- 
borne by that of the house. We also beg Leave to propose that 
in the Place of the 10th Article of Chapt. 6th the following be 
substituted viz — In Order the more effectually to adhere to the 
Principles of the Constitution and to correct those violations 
which by any means may be made therein as well as to form such 
Alterations as from Experience shall be found necessary, the 
General Court shall in 1787 issue Precepts or direct them to be 
issued from the Secretary's office to the several Towns and 
Plantations to elect Delegates to meet in Convention for the Pur- 
pose afores** — ^The said Delegates to be chosen in the same man- 
ner &c. 

As the Constitution will be the Work of uninspired Men we 
have much Reason to expect there will be defects in it which the 
Experience of seven years will discover & we therefore humbly 
conceive there can be no advantage in postponing a Revision of 
it longer than that time. 

We would also propose that the letter s in the Word Laws in 
the last article of the Constitution be expunged — 

Also, We greatly disapprove of the fourth article of the third 
section of the first Chapter, intitled house of representatives, as 
materially defective, and as rescinding the natural essential and 
inallienable right of many persons, inhabitants of this Common- 
wealth to vote in the choice of a representative, or representatives, 
for the town in which they are or may be inhabitants ; and we beg 
leave to — ^propose, that the following addition should be made to 
the said fourth article, to wit, and also every rateable poll being 
twenty one years of age, and who shall have been resident in this 
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Commonwealth, for the space of three years next preceding, and 
who shall be willing to take such oath of allegiance to the Com- 
monwealth, as the Laws for the time being shall prescribe. 

In order to make the first article of this chapter, expressly 
x:onformable to your elegant address, to your countrymen, and 
also to make it consistent with the principle of personal equality 
(which we conceive ought to be attended to, as well as the prin- 
ciple of corporation equality) it ought to run thus, to wit, there 
shall be in the Legislature of this Commonwealth, a representa- 
tive of the persons of the people annually elected ; and in order 
to provide for a representation of the Citizens of this Common- 
wealth founded upon the said principle of personal equality, the 
said fourth Article ought to contain the above proposed addition, 
•or something tantamount. We are obliged. Gentlemen, to believe 
that all along in setling the bill of rights, and constructing the 
frame of Government, the convention had it full in their intention, 
that the house of representatives should be chosen, and appointed, 
in such manner as that they should be as properly and truly, a 
representative of the persons as the Senate of the property of the 
Commonwealth : We say that we are constrained to such a belief, 
because the convention themselves have plainly declared the same 
to have been their intention. And it is impossible for us to admit 
so black a thought, as to imagine that the convention had an in- 
tention, by their address to beguile their constituents into a Sup- 
position, that provision was made in the frame of Government, 
for a representative of the persons, as well as for the property, of 
the Commonwealth, when really at the same time they were con- 
scious that it was not so in fact; and that in truth there was not in 
all the frame of Government, any ground for such a distinction,, 
as is supposed in the address, for however justly and exactly the 
number of Senators in the frame of Government may be appor- 
tioned according to the property of each district, and- provision 
made that they should continue forever hereafter to be so appor- 
tioned, yet that can never afford any foundation for the distinc- 
tion of a representative of the persons, and a representative of the 
j)roperty of the Conmionwealth, for altho such a provision will 
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truly determine the share, or particular part, of any given whole 
number, which every district into which the whole State may be 
divided, shall elect and depute, yet nothing can be more clear than 
that the ground of the distinction between a personal, and a prop- 
erty representation must wholly depend on the qualifications of 
the electors, and that if there shall be no difference made between 
the qualifications of the voters for the members of the house of 
representatives, and for the members of the Senate; but each 
member of both houses shall be chosen by the same identical per- 
sons, — ^as they must necessarily be, if the voters for the members 
of both houses are all to have precisely the like qualifications, 
and no part of the number of ye persons, having the like qualifica- 
tions are to be excluded, then the distinction aboves** is wholly 
out of doors and becomes an absolute nullity. Who would ever 
imagine, that if all the male persons in the State of the age of 
twenty one years and of no property should by the Constitution, 
have as good a right to give their votes for the senators, as the 
men in ye State, of the best property, and the votes of all the 
voters should have an equal estimation in determining the elec- 
tion, we say, into whose head would it ever enter to denominate a 
body so elected, a representative of the property of the Common- 
wealth, however exactly and minutely the number or share of the 
whole Senate, which each district should be intitled to elect, might 
be adjusted to the property of each district, in relation to the 
property of the whole Commonwealth ? but the case is so evident 
that it would be affrontive to dwell any longer upon it. We must 
therefor judge that this default of providing for a personal rep- 
resentative in the Legislature, proceeded from inadvertency and 
forgetfulness, an infirmity which human nature is universally 
liable to, and we are further obKged to account for this omission, 
in the Constitution, in the way abovesaid, by an attention to sever- 
al matters in the declaration of rights, which when carefully re- 
viewed, and considered by the Convention, we persuade ourselves 
will appear, not to harmonize with the omission, which we are 
observing upon. 
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But that we may come home to the enquiry, concerning the 
justice of excluding such individuals, inhabitants of this State, 
from voting, not to say from a right to vote in the choice of a 
representative (for that is impossible), as come within the de- 
scription, of the proposed addition, to the said fourth article : we 
beg that a recurrence may be had, to the second paragraph of 
the preamble to the Declaration of Rights. There we find 
it declared, "that the body politick (perhaps it might have 
been more properly said the constitution of the body politick), 
is formed by a voluntary association of individuals; it is a 
social compact by which the whole people covenants with 
each citizen, and each citizen with the whole 'people, that all 
shall be governed by certain Laws, for the Common good: 
it is the duty of the people therefore, in framing a consti- 
tution of government, to provide for an equitable mode of 
making Laws, as well," &c. now can anyone say that the citizens 
of this State, who are included in the description of the proposed 
addition, and who do not answer the description of the said fourth 
article, as it now stands, have ever covenanted, consented and 
agreed, or will ever covenant, consent and agree with the rest of 
the people, to be governed by Laws founded on an Article of a 
constitution, which totally excludes them from any share or voice 
in appointing the Legislature for the State, or will such persons 
ever consent and agree, to be governed by Laws which shall be 
enacted by a Legislature appointed wholly without their partici- 
pation ; or can a Constitution so framed be said to provide for an 
equitable mode of making Laws, or will anyone stand forth and 
say, that persons who have been born within the State, and have 
always lived in it, tillthey have arrived to the age of twenty one 
years, perhaps much above that age, and who have always paid 
their poll tax, ever since they were sixteen years old, and are still 
rateable, and are rated and pay for their polls, the sum set on 
each poll, in every rate that is made for defraying either the con- 
tinental. State or town charges, be the same higher or lower, we 
say, will anyone affirm, that such persons are not citizens of the 
Commonwealth: Is not the consequence then (that if the said 
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paragraph is true) that an association of many individuals, of the 
State, which without consent totally excludes many such adult 
male persons, from any participation in the appointment of the 
legislature is in fact no constitution, and does not make a body 
polytick — ^yea is it not absolutely a void business? As to what 
may be replied, by way of answer, in behalf of infants, that is, 
persons under the age of twenty one years, — we ask leave to refer 
to what Mr. Locke has most judiciously said, on that head in 
the sixth chapter of the second book, of his treatise of Govern- 
ment, intitled, paternal power ; — which is much too lengthy to be 
recited on this occasion, but well deserving to be resorted to — 
And as to the case of women, of whatever age, or condition, they 
may be, we ask leave to refer, ta what is very sensibly, as well 
as genteely, said on the subject, in the twenty ninth page of the 
Essex result* 

We also humbly conceive that the exclusion which we com- 
plain of, directly militates and is absolutely repugnant to the gen- 
uine sense, of the first article of the declaration of Rights, unless 
it be true that a majority of any State have a right, without any 
forfeiture of the minority to deprive them of what the said first 
article declares, are the natural, essential, and unalienable rights, 
of all men. By that article all men are declared "to be bom free 
and equal" ; this is true only with respect to the right of dominion, 
and jurisdiction, over one another. The right of enjoying that 
equality, freedom and liberty, is in the same article, declared un- 
alienable : Very strange it would be, if others should have a right 
by their superior strength, to take away from any individual. 



•"The Essex Result," a pamphlet published in 1778 in the county of 
Essex giving the views of the leading minds on the proper form that 
should be substituted for the rejected constitution of 1778 and containing 
eighteen distinct articles setting forth the leading objections to the Con- 
stitution proposed. It is reprinted in the appendix to the Memoirs of Chief 
Justice Parsons by his son. Hawley had in mind the following : "Women, 
what age soever they are of, are also considered as not having a sufficient 
acquired discretion; not from a deficiency in their mental powers, but 
from the natural tenderness and delicacy of their minds, their retired mode 
of life, and various domestic duties. These concurring, prevent that 
promiscuous intercourse with the world, which is necessary to qualify 
them for electors." 
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which he himself could not alienate, by his own consent and 
agreement, but this will truly be the case, or the exclusion, which 
we except to, is directly repugnant to the first article. 

If it is true, that all men are naturally equal with respect to a 
right of dominion, government, and jurisdiction, over each other, 
that is to say, no one has any degree or spark of such right over 
another, then it will follow that any given number of such equals 
will, if they should all live on the earth, for thirty years and no 
one of them, within that time should be guilty of any crime or 
fault whereby he should forfeit his native equality, and freedom ; 
and no one of them should consent to come under the power and 
dominion of one or more of the rest, or alienate his native equal- 
ity and freedom (and by the way the article^ ^ declares that he has 
no right to alienate it), we suppose that at the end of the thirty 
years, they will all be as equal & free, as they were at the first 
moment of their existence. 

We further suppose that if one hundred of such equal free- 
men should be at once on the earth together, of what age soever 
they were, and some one of the hundred, should happen to have- 
an hundred times as much brutal strength, as all the other indi- 
viduals when singly, or perhaps what is an equivalent thereto, an 
hundred times as much natural cunning, as any individual of the 
rest, he would not have any right against the will of any one of 
his brethren, to assume the exercise of dominion and jurisdiction, 
over him, however easy it might be for him to do it; and if no 
one of the hundred would have a right to do so, we suppose that 
no ten together would have any right to it, and if not ten, then 
ninety nine of the hundred would not have any right to domina- 
tion over the remaining hundredth man, for nought to nought 
gives but nought; the inevitable consequence then is, that if the 
ninety nine should endeavor to subjugate, and exercise govern- 
ment, over the hundredth man, without his consent, he would have 
a good right to resist and in case the ninety nine should overcome 



**It is strange that this article secured more than a two-thirds ma- 
jority, in spite of the fact that the very men whom it sought to exclude 
had the right to vote on the constitution. Thus they formally consented 
to their own disfranchisement. it as I 
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and subdue him, the hundredth man would have a good right at 
any time, when any lucky moment presented, to do anything that 
should be necessary, to regain his natural liberty and freedom 
whereof he had been wrongfully deprived; full as good a right 
against the ninety nine, as he would have had against any single 
one of the hundred, who by his superior brutal strength, had 
usurped upon him. 

Now, Gentlemen, in case the form of government which you 
have sent out to the people shall be affirmed and established, is it 
not intended that every rateable poll of this State, of the age of 
twenty one years, shall be obliged to submit, and be subject to 
such a legislative body as is therein projected and described? Is it 
not intended that all such persons shall be the subjects of their 
legislation? and that their persons shall be controllable by the 
laws of that legislature whether they ever were or shall be the 
owners of a freehold estate within this State of the annual in- 
come of three pounds, or of any estate of the value of sixty 
pounds or not? Is it not intended that they shall be obliged to 
contribute to the subsidies, taxes, imposts, or duties which shall 
be established, fixed, and laid by such a legislative, and be liable 
to be restrained of their liberty by the acts of such a legislative, 
for such causes as they shall judge they ought to be, whether 
they ever were or shall be qualified, as is expressed in the 
fourth article of the third section of chapter first, intitled 
"House of representatives," or not? Then will not such persons 
be in a state of absolute slavery, to such a legislature, while they 
shall continue without the quantum of property prescribed in 
the said article? If they are to be subject to the jurisdiction, and 
legislation, of your l^slature with regard to life, liberty, and 
their day wages or whatever small property they may acquire, 
and yet have no voice in the appointment of that legislature, what 
is the diflFerence of their condition from that of the hundredth 
man who without his consent had jurisdiction usurped over him, 
by the other ninety nine or any single one of the above mentioned 
hundred of superior animal Strength or natural cunning? 
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But perhaps it will be said that this subjugation of these per- 
sons unqualified to vote, and consequently excluded by the said 
fourth article, is done by their own consent, as it is done by the 
Convention in whose choice they have, or might have had, a vote, 
and that Mr. Locke tells us, "that the liberty of a man in society 
is to be under no other legislative power, but such as is established 
by his consent ;" and that the s^ legislative body to be from time 
to time established, without their participation, will be by their 
consent, as it has been done by the convention, in the appoint- 
ment of which body they had a voice, and consequently they 
were their agents ; and, as their agents, have consented to it, it is 
become the act of the constituents : 

We answer that the objection supposes what is not true in 
fact, to wit, that the Convention have been empowered and au- 
thorized to agree upon and establish a model of government for 
this State ; it is certain that the convention have never had such a 
power given to them, as is evident, if we consider the proposals 
upon which they were elected, which were, that delegates should 
be chosen by the several towns in this State, for the sole purpose 
of devising and agreeing upon a constitution or frame of gov- 
ernment to be communicated, and laid before the people, which, 
if two thirds of the people, capable of voting, to wit, the free- 
men of the State, of the age of twenty one years, should accept 
and affirm, it should then, and not till then, be the Constitution of 
this State, and binding on the whole. And the same is further 
evident, to wit, that the Convention have no power to establish a 
constitution for the State, if they themselves understand their 
own powers : for they by clear implication acknowledge that they 
have no such power, in their second resolve of the second of 
March last, whereby they ask the people that such a power be 
given them not expressly and directly indeed but implicitly and 
indirectly; and wherefore do they ask it, if they had it given 
them by their original appointment? 

So that if the people should now affirm the frame of Govern- 
ment which the Convention have communicated to them, con- 
taining the said fourth article whereby many adult rateable per- 
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sons who are inhabitants and citizens of this State, and have 
never done any thing to forfeit their natural and most important 
rights, are excluded from voting for a representative or repre- 
sentatives, for the towns where they dwell ; it will be precisely a 
like case, with that above put, to wit, where the ninety nine of 
one hundred free and equal men conclude to usurp dominion, 
and jurisdiction, over the hundredth man, against his will, that 
is to deprive him of his natural liberty, which is no other than to 
enslave him when he had been guilty of nothing, whereby he had 
forfeited that natural liberty and equality. It is certain that the 
said section intitled house of representatives, supposes that the 
polls in the State whether they shall be owners of property, or 
not, will always be taxed, witness the second article of the said 
section, and we know that they always have been the subjects of 
legislation in this State and have had many heavy burdens, and 
services set on them, by the legislature, especially in time of war, 
and that, will, no doubt, continue to be the case, (tho probably 
not in so great a degree) even if they should have a voice in the 
appointment of representatives. 

Dont we know that whenever any mention is made of a tax 
Act, or proposal in the legislature of taxation, it is always spoken 
of as as a tax on polls, and Estates, that whenever a list is ordered 
for the purpose of a new valuation, an exact account is directed to 
be taken, of the number of polls above the age of sixteen years — 
in the several towns in this state, and that when the house or 
their committee are settling a valuation, the first business always 
is to fix the proportion of a single poll, to a thousand pounds, and 
dont we know, that the owners of large property, generally, upon 
such occasions strive to get the polls share, as high as they can;*^ 
for they are fully sensible that it is their interest, that the polls 
share should not be low, for the higher that is, the less will remain 
on the estates, and they conduct in ye case accordingly. 



"Hawley was only too true a prophet. The proportion of the state 
tax raised by poll taxes rose from 30 per cent in 1778 to 40 per cent, in 
1786, and was one of the many forms of injustice that helped bring on 
Shay's Rebellion. 
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Now do we hear from these poor polls, a single objection, 
against the persons who are owners of large property, their vot- 
ing for the members of the house of representatives ? they consider 
that such property holders have personal interests and concerns, 
as well as the poor day labourers; further do they object a word 
against the owners of the property chusing, one entire branch of 
the legislative, exclusive of themselves, to be guardians of such 
property ? they feel and own the force of the argument for prop- 
erty's having great weight in the legislature, because property 
ever was and ever will be the subject of legislation and taxation. 

But pray Gentlemen shall not the polls, the persons of the 
State, have some weight also, who will also always be the subjects 
of legislation and taxation? are life, members and liberty of no 
value or consideration? Indeed Gentlemen we are shocked at 
the thought, that the persons of adult men, should like live stock 
and dead chattels be brought to account to augment the capital 
whereon to draw representatives for particular towns, in ye same 
manner as such chattels are to be brought into the property capital 
to augment ye number of ye senators and when they have been im- 
proved and made the most of that maybe for that purpose, they 
should be wholly sunk & discarded, not to say like villains but 
absolutely like brute beasts. Shall these poor adult persons who 
are always to be taxed as high as our men of property, shall 
prevail to have them set [sic], and their low pittances of day 
wages, be taken to lighten the burden on property? Shall these 
poor polls who have gone for us into the greatest perils, and un- 
dergone infinite fatigues in the present war to rescue us from 
slavery, and had a great hand, under God, in working the great 
salvation in our Land, which is, in a great degree wrought out, 
some of them leaving at home their poor families, to endure the 
sufferings of hunger & nakedness, shall they now be treated, by 
us like villains or African slaves? God forbid! 

What have they done to forfeit this right of participating in 
the choice of one branch of the two branches which are to con- 
stitute our legislative, when they are willing that you men of 
property should enjoy the exclusive right of chusing the first 
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branch — ^have they forfeited it in the exercise which they have 
made of this right of participating in the choice of you gentlemen 
to your important, very important trust? we hope not and we 
hope that you will on further consideration verify it that they have 
not by giving them a voice in the choice, & appointment of that 
very branch of the Legislative, which you yourselves tell us is 
by you intended, to be the representative of the persons of the 
Conunonwealth, and thereby remove all cause for them to regret 
their choice of you. 

Gentlemen, we cant yet dismiss this very affecting subject. 
Shall we treat these polls precisely as Britain intended and re- 
solved to treat all the sons of America, that is to say, to bind us 
in all cases whatsoever, without a single vote for the legislature 
who were to bind and legislate for us, at which all Americans 
who deserved freedom, had the highest indignation and that most 
justly ? We say, who deserved freedom ; for he who is willing to 
enslave his brother, is if possible less deserving of liberty than he 
who is content to be enslaved. Shall we who hold property, when 
God shall have fully secured it to us, be content to see our breth- 
ren, who have done their full share in procuring that security, 
shall we be content and satisfied, we say, to see these, our de- 
serving brethren on election days, standing aloof and sneaking 
into corners and ashamed to show their heads, in the meetings 
of freemen; because by the constitution of the land they are 
doomed intruders, if they should appear at such meetings? The 
thought is abhorrent to justice and too afflictive to good minds to 
be endured.** 

We beg leave also freely to declare to you, that we disapprove 
of the third article of the first section, intitled "Governor," of the 
second chapter intitled executive power, and apprehend in case 
our last proposal shall be adopted that it stand thus, "Those per- 



''The Constitutional Convention of 1853 submitted a new Constitution 
which was rejected by the people. It provided for the abolition of prop- 
erty qualifications for voting, f he third amendment of the Constitution, 
adopted in 1820, had done away with all the property qualification for 
voting except payment of a state and county tax. Since the thirty second 
article of amendment in 1891, not even the poll tax payment has been 
required as a condition for voting. 
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sons* who shall be qualified to Vote for representatives, within 
the several towns of this Commonwealth, shall at a meeting to be 
called for that purpose &c." That adult male persons inhabitants 
of the State ought, and have a right to have a vote in the choice 
and appointment of the first executive magistrate we think may 
be fairly argued from the powers, which by the frame of Gov- 
ernment are given to that magistrate. In the first place the most 
important of his powers, of nominating and with the advice of 
his council appointing almost all judicial and executive offiicers. 

You are pleased in your preamble to your declaration of 
rights — to aver that it is the duty of the people in framing a Con- 
stitution of Government to provide, not only for an equitable 
mode of making laws, but also for an impartial interpretation 
and a faithful execution of them, that every man may at all 
times find his security in them. Now we humbly ask whether the 
polls or male persons, of the age of twenty one years are or are 
not a part of the people of the State, altho they shall not own a 
freehold of £3 per annum or any estate to the value of sixty 
pounds? Most certainly they are — . Will not an impartial in- 
terpretation, and a faithful execution of the laws affect and con- 
cern them? Most certainly it will. And without such an inter- 
pretation and execution of the laws, that part of the people will 
find no more security in them, than the men of property. 

Besides, the fifth article of the declaration declares that all 
power residing originally in the people and being derived from 
them, the several magistrates, and officers of Government, vested 
with authority whether legislative, executive or judicial, are 
their substitutes and agents, and are &c. Now if the male adult 
persons of the State who have not so much property as is pre- 
scribed and required in the said third article, to entitle a man to 
vote in the choice of the Governor, are a part of the people of 
the State, but shall not be admitted to vote in the choice of their 
first magistrate the said fifth article of the declaration will be ab- 
solutely falsified and ought to be expunged. 

Also the Governor by the frame of Government is to be Com- 
mander-in-chief, of all the military forces of the State, by sea and 
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land : these poor people always have been and we believe always 
will be, considered as part of the military force of the State, 
both by sea, and land. They most certainly will therefore be 
interested in this first magistrate — considered in his military 
character, and consequently can't justly be excluded from voting 
in his choice. As to the Governor's exercise of his civil powers 
the property men will be wholly safe for the Governor will not 
be able to act scarce anything in his civil character, without the 
advice and consent of his council, which council, are always to be 
of the men who shall be chosen solely by the property men in case 
they will accept their choice. 

Pray, Gentlemen, therefore make the experiment for one 
seven years, of admitting these poor persons qualified as is speci- 
fied in the proposed addition, to the said fourth article to the ex- 
ercise of their natural, not to say unalienable right of participating 
in the choice of the representative of the persons of the Com- 
monwealth and also of the first magistrate of the same, and if 
by the experience of seven years it shall be found so unsalutary, 
as to become absolutely necessary to deny that exercise to them, 
as it is in the case of infants, at the time of the first revision of 
the constitution they may be denied that Exercise.*^ — 

This paper was dated June 5, 1780. It was submitted to the 
Town Meeting in Northampton and adopted. By a vote of 79 to 
6 the following section was also adopted and made a part of "the 
reasons offered in favour of the proposed amendments in the 
Constitution." — Editor. 

Thus, Gentlemen, We have taken the liberty to object to Sev- 
eral of the Articles in that frame of Government which has been 
sent out to the people & have proposed such alterations and 
amendments as appeared to us to be reasonable. We have also 
humbly offered the reasons which induced us to propose the 



**Hawlcy*s suggestion of a revision of the Constitution after seven 
years' trial was not adopted. Amendment was provided by the Constitu- 
twn of 1780, in 1895, if the people so decreed by a two-thirds vote. They 
did not so decree. 
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afores^ alterations, which we cheerfully submit to your revision 
and full consideration not doubting that you will give every argu- 
ment we have used in favour of the proposed alterations its full 
weight, and we should be happy to find that they have the same 
influence on your mind, as they have had upon ours. But if it 
should be otherwise, after you have fully considered them, we 
shall submit to it as it now stands, for as the convention shall con- 
firm it to the sentiments of two thirds, we do not mean to be so 
tenacious of our own opinions as not to approve of any thing that 
is not done exactly to our taste. 

Joseph Hawley's Protest to the Constitutional Con- 
vention OF 1780 

The following letter, dated June 5, 1780, the same day that 
Northampton adopted her letter to the constitutional convention, 
represents Major Hawley's personal views. He was a most de- 
voted champion of popular rights, as the Protest well shows; 
and we here encounter, with him as spokesman, the ideas of the 
popular party on constitutional law. It throws an important 
light on the attitude of mind in the interior of the state, out of 
which Shay's Rebellion was to grow. 

The Protest is preserved in the Hawley Papers, in the New 
York Public Library, and is written partly on the back of a com- 
mission issued by Lieutenant-Governor Phips, September 20, 
1755, to Williams, Hawley, and Partridge authorizing them to 
administer the oaths appointed by act of parliament to the officers 
serving in the forces raised for reinforcing the expedition against 
Crown Point. — Editor. 

Tho the Hon^'* the Convention for framing a New Constitu- 
tion of Government for the State of The Massachusetts Bay — 

When by the Second resolve of the second of March last, It 
was recommended to the inhabitants of the Several Towns and 
Plantations in this State, to impower their del^ates at the next 
session of the Convention, to agree upon a time when the form 
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of government, which was then about to be communicated to them 
should take place, without returning ye same again to the People, 
provided that two thirds of the male inhabitants of the age of 
twenty one years and upwards, voting in the several town and 
plantations meetings should agree to the same, or the Convention 
should conform it to the sentiments of two thirds of the People. 

I cannot imagine that if it should appear at your meeting on 
ye first Wednesday in June next, by the returns y* Two Thirds &c, 
should have agreed to the s^ form of government exactly in the 
dress in which it has been sent forth to them, or in case you should 
find it practicable to conform it to the sentiments of two thirds, 
&c and if a majority of your constituents had given you the power 
and high trust which you had recommended to them to give you, it 
was intended in fixing ye form of Government which you would 
then be empowered to establish for this State without returning 
ye same again to the people that you should hold yourselves abso- 
lutely restrained and confined to establish either that numerical 
form of Government which has been already communicated to the 
people, without adding or taking from the words of that Book 
the least jot and title. Or if that precise form should not be ac- 
cepted by two thirds &c. that in conforming it to their sentiments 
you must take and insert into ye frame of Government, the very 
articles which they had adopted and expunge and leave out all the 
articles, which two thirds, &c., shall either expressly or constitu- 
tionally appear to have disapproved and not to be in favour of, 
in what parts of the Bill of Rights, or frame of government so- 
ever they should be found to lay. 

I say, I cannot imagine that you would hold yourselves so 
restrain*^ — For if so, in the first case you will at your approaching 
Meeting instead of deliberating, discussing, consulting, advising 
with one another, and concluding for yourselves, and improving 
and giving the publick the benefit of your own studies and medi- 
tation, not to mention what you may have had suggested to you 
by others in the Conversation and Conferences with which you 
have honored them, you will have nothing to do but to ratifie and 
put your Fiat to that precise form of words and doctrine which 
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was agreed upon at Boston last winter in the most unclement 
and distressing season perhaps ever known in New England/* 
and when more than two thirds of your Body not by any laches^^ 
or default of their own but merely by the Act of God were pre- 
vented attending ye Convention and however dissatisfied you 
yourselves may be with it have only to fix the day when the new 
Constitution shall begin to operate and take effect in ye State, 
give your solemn Imprimatur to it, without the Peoples' ever see- 
ing or hearing any more of it without resorting to the Parchment 
enrollment thereof, in the Secretary's office untill they shall in 
some future edition of the Commonwealth Law Book find it pre- 
fixed thereto in the place of William and Mary's Charter. Or in 
the second case you will have the laborious ministerial task to go 
through of investigating what and how many articles are not dis- 
approved nor excepted to by a greater number than one third of 
the Inhabitants qualified to vote and who did actually vote in ye 
premises to enter them down as affirmative quantities and care- 
fully to discern such articles as shall have been disapproved by 
two thirds of the s^ voters, and either wholly blot them out and 
dismiss them, retaining only the aboves^ affirmative quantities to 
compose the Constitution or finding out if possible what the two 
thirds would have in the room of the reprobated articles, enter 
them down in their place. Put all together and then whether 
there shall be, in the code containing both the declaration of rights 
and frame of Government, Consistency or Repugnancy, Connec- 
tion or Mutilation, or (as a very Worthy and Acute Gentleman 
express^ himself in his remarks on the two first resolves of March 
last) whether it shall have any likeness of anything, that is in 
heaven above or &c. or not, in some very Solemn Manner declare 
and Publish ye s** Code for the Constitution of this State how 
ever Chagrin** the Members of the Convention themselves may be 
at the production, or however absurd and ridiculous they may 



** Said to be the worst winter since that of 1717, described by Cotton 
Mather. Deep snow made travel impossible save by snow shoes. Boston 
Harbor was frozen solid for a month. 

"Laches, negligence. 
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know it will appear to their Constituents and to all the world, who 
shall, ever see it. 

Gentlemen there are many who suppose that you will by y* 
genuine force and constraint of the s^ two resolves and the returns 
which probably (will) be made in consequence of them, be holden 
to such a mode of procedure ; But I have no imagination that such 
a literal interpretation will be on y« s^ resolves by the Convention 
as to infer such ridiculous destructive Conclusions. 

Gentlemen, there seems to me to be a sense strongly implied in 
the s<* Second resolve of March last and also in the last part of 
the 1st resolves of the same day, which implied Sense in case two 
thirds of your principals sfhall vote in the affirmative on the s^ 
Second Resolve, will give the Convention such a power which I 
hope they will never accept or consent to exercise. In case it shall 
by the votes appear, that Two thirds, of your Constituents in ye 
impatience or zeal, I had almost said rage, to fix an immediate 
establishment of a Constitution, by their votes shall have agreed 
to the form of govemm* which totidem verbis, that part of ye 
Convention that met at Boston last winter have sent out to them, 
you will then indeed be impower<* to ratifie and establish that pre- 
cise frame of governm* as it stands in the Book sent out to y* 
Country for the Constitution of this State. 

But will you be held and obliged so to do if that shall be the 
case ; that case I venture to say will be a very unhappy one — The 
least misfortune which will be y* consequence of it is that 260 or 
perhaps 300 Men will have assembled from y« several parts of 
y* State, probably some from y* remotest parts thereof with great 
expense to themselves or constituents, fraught with useful, im- 
portant materials for constructing a happy, free and Salutary 
frame of Government the fruit both of their own patriotick lucu- 
brations and the matured study of their constituents. And when 
they shall be met in solemn convention prepared for sage debates 
and discussions they shall find that matters have been so steered 
and directed, by part, a small part of their number who assembled 
at Boston in the dead of last winter that nothing remains for them 
to do but what might better much better be done by a small 



Digitized by 



Google 



Criticism of Constitution op Massachusetts 35 

Com*^ like unto that frequently appointed in the Gerf Assembly 
to count and sort votes for a notary publick or some such petty 
officer than by y* whole Convention, namely the arranging and 
numbering the votes of y* several Towns upon the question con- 
tained and stated in the ye s^ second resolve. 

This I say in consequence of a devise of a part of a convention 
for I do not see with what propriety a less part than a third of the 
whole number of the delegates who had been returned and had 
actually appeared in Convention when it had never been agreed in 
convention what number should constitute a quorum, I say I do 
not see with what justice such a part could be denominated the 
Convention, the only natural quorum of any body of individuals 
is a Majority and 2-5 or even 2-7 of a body, when the Number to 
constitute a Quorum has not been agreed in Convention cannot 
undertake without injustice to consider themselves a Quorum of 
the Body and pass acts and resolves to bind ye whole assembly 
when the rest of the body are absent not through their own 
LATCHES but by ye Act of God and cannot be viewed in ye 
light of defaulters*' — 

Can anyone be so wild as to suppose that the Convention 
altho' impower** to establish a particular draft for the Constitution 
of this State and who decide when the same shall take place with- 
out returning it to the people, shall be strictly holden and obliged 
so to do, when perhaps that very draft shall appear to two thirds 
or perhaps three quarters, of the Convention themselves to con- 
tain many grievous errors, to be in diverse respects deficient and 
some articles irregularly, and in others absolutely Contradictory 
and repugn^ and on the whole really so imperfect so that if 
establish** and published to the world It would Not only be dis- 
paraging to the State, but bring reproach or ridicule on y« Con- 
vention ? 

I conceive that the full Convention will if the s** Second re- 
solve should be pass** in the affirmative by even 7-8 instead of 2-3 



"There are two hundred and ninety three names in the list prefixed 
to the Journal of the Convention, but the number of members present and 
voting even at the third session, never exceeded eighty two. 
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of their Constituents, consider themselves at full liberty to correct 
any errors whidi they shall judge are contain^ in the s<* form of 
Government agreed upon last winter at Boston and communicated 
this Spring to y* Country and to cure its deficiencies by any ad- 
ditions and new matters which may occur to and be proposed by 
members of their own body or suggested by the returns of any 
town or towns in the State — for it is natural to observe that as to 
new matter or any addition thought on or proposed by any par- 
ticular town there could not be the least chance of a Concurrence 
therein by 2-3 or one hundredth part of ye Towns in y« State 
even if the addition or new matter as soon as heard by the towns 
should appear to be so salutary and so much of an improvem* on 
the Model or form of Govemm*, that not only Two thirds but 
nine tenths of the towns and voters in the State would most 
. eagerly and cheerfully adopt it. and who can without the most 
unworthy thoughts of the Members assembled at Boston last 
January &c suppose that so an illiberal an interpretation ought 
to be put on their call to the inhabitants of ye several Towns to 
state their objections, as y* they intended to preclude all pro- 
posals of new matter, either for the declaration of rights, or 
frame of Government. 

Besides, if so narrow, and rigid a construction should be put 
on the said second resolve, as not to admit of the above latitude, 
in the future preceedings of the Convention, the State will in 
iact be in a great degree defeated, of the benefit and advantages,, 
of a convention ; for I am well informed that nothing more than 
the articles contained in the declaration of rights, has ever been 
passed on, in full convention : I say the establishing a constitu- 
tion upon the abovesaid narrow interpretation, of the said sec- 
ond resolves, will in fact defeat the people of this state, of the 
principal end and intent of chusing a convention, which was that 
a plan or form of government should be projected, and prepared 
by their Delegates in Convention assemMed, upon great advise- 
ment, deliberation, free discussion and debate; whereas if the 
present form of Government should be fixed and established 
for the Constitution of this State, because it shall have been 
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found, upon the examination of the expected returns, that two 
thirds of the male inhabitants, of the age of twenty-one years, 
and upwards, voting in the several town and plantation meetings, 
had from their great anxiety, and concern, for an immediate 
establishment of something, to be denominated the Constitution 
of the Massachusetts, agreed to the same;^''^ The case in truth 
will be. That the state of the Massachusetts Bay, will have an 
unadvised, unconsulted, undiscussed, indigested, tautological, 
ragged, inconsistent, and in some parts immeaning, not say fu- 
tile plan, established in it, for its constitution of Govenmient. 

That upon the supposition last made the case with the Mas- 
sachusetts Bay will be really as I have affirmed I shall endeavour 
to make appear in the following way. To wit, The full Conven- 
tion when they adjourned last fall from Cambridge to Boston 
had never discussed or passed upon any more of the report of 
their Com*** than the articles contained in the declaration of 
rights, if they had on the whole of them, whether the after frame 
stood upon or varied from or was inconsistent with y« s^ Declar- 
ation, as a Convention they had not examined, as to the number 
of Gentlemen, members of the Convention who were together 
at Boston last winter at and after the day to which the Conven- 
tion stood adjourned, as to certain number ever had been agreed 
on to constitute a Quorum they cannot by any reasonable Con- 
struction be denominated or taken to have been the Convention 
unless by great liberality; and of necessity, they should be con- 
sidered such merely for the purpose of adjourning, to prevent 
a dissolution, or the necessity of a new Summons of the Mem- 
bers as far the greater number of the members were prevented 
giving their attendance by the Act of God. 

And as to the said plan's sent out by the gentlemen met at 
Boston as aforesaid, having been advised, or considered, and 
consulted by the People in the way that they have been called 
on to act on it. No one will affirm that it has who considers that 
each Town which has or may act upon the same, either in the 



"Hawlcy probably referred to Pittsfield, where "No Constitution, No 
Law," was the popular cry. 
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gross or artick by article, undoubtedly has or will act upon it 
severally, and without any privity, or conference with any other 
town; so that whatever objection, for instance, the town of 
•Hatfield might find to make to any one or more articles, the 
Town of Northampton was not apprized of it, or whatever 
amendment the Town of Northampton would wish to suggest^ 
the town of Hatfield had no notice thereof — had those two 
towns consulted and advised together, perhaps in the first case 
Northampton would have wholly obviated the objections of Hat- 
field, and in the second case the Town of Hatfield might have 
fully convinced Northampton that their additions were unsalu- 
tary. 

And to support the other epithets that I have ventured to 
give the said plan, I propose to have resort to the Several Ar- 
ticles of the Plan itself. But before I enter on a particular ex- 
amination of the Plan, I will observe a few words, on the alter- 
native of the Proviso of the said Second resolve: The alterna- 
tive stands in the words following viz, *'Or the Convention shall 
conform it to the Sentiments of Two Thirds of the People" — 
I think it reasonable to understand these words, "The senti- 
ments of two thirds of ye People" to mean the sentiments, which 
shall be declared in the returns, which the Selectmen are called 
upon to make, to the Secretary of the convention to be laid be- 
fore the examining and arranging committee in order that they 
may be revised, and considered, by the convention, &c. 

Now can any man in his senses, expect, that if the first part 
of the proviso, shall be found not to have taken place, that is to 
say if it shall be found either by the said arranging committee, 
or by the convention at large, that there are not two thirds of the 
male inhabitants, of the age of twenty one years and upwards, 
voting in the several town and plantation Meetings, which have 
agreed to the communicated plan, the sentiments of two thirds 
of such voters, when laid together, and truly and faithfully, re- 
duced to articles, will constitute such a form of government, as 
that either that part of the Convention who were the authors of 
this proposal, or the majority of the whole convention, or the 
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said voters themselves, when they should come to see the ar- 
ticles, so put together, would be satisfied with; or ever Consent 
to it, as a constitution of Government? 

In the first place, I believe it will require the industry and 
distinguishing faculties, of beings superior to the human kind, 
satisfactory to determine, from such returns, what the senti- 
ments are, in which the said two thirds, of the people, are 
agreed.*® Nextly if it be considered that every meeting or body 
of the voters, who shall have passed on the articles of the said 
plan, either severally or in the bulk will all have acted without 
any privity, or intercourse with each other, the sentiments in 
which two thirds shall be found to have agreed, must be ex- 
pected to be very few in niunber and very probable that when 
such sentiments, and such only, shall be fairly arranged and 
reduced to articles, they will be found to be very incoherent, 
and independent of each other; for nothing is more likely than 
that, each set of voters, when they voted for one sentiment, con- 
sidered it as connected with a set of sentiments, very diverse 
from the set of sentiments, with which another body of voters, 
who shall have luckily adopted the same sentiments, expected it 
would be connected with in the constitution. Therefore I be- 
lieve that no success will be met with, in attempting to get a 
constitution, by the way of conforming (for I suppose we are 
to understand a strict conforming) to returned sentiments. If 
this conforming to the returned sentiments, of two thirds, in- 
tends no more than this, viz, that the convention shall not make 
a constitution that impugns the plain sentiments, of two thirds of 
the people, they will then have the latitude which I above declared, 
that I wished them to take, and then all the noise about the con- 
vention's being bound, by returned sentiments, will be at an end, 
for who ever imagined that the convention would insert articles 
in a constitution directly repugnant to the known sentiments of 
two thirds of their constituents. 



"The reader is referred to the article by Samuel Eliot Morison in 
the "Proceedings" of the Massachusetts Historical Society, May, 1917, 
page 396, for the method of tabulating returns employed by the Convention. 
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But it is time to give some close attention to that form of 
government, which has been sent forth to the country, in 1800 
copies, for the constitution of the commonwealth &c. And 
after the preamble we find in the first part of the first article, of 
the declaration of rights, a great and glorious truth asserted in the 
following words, viz, "all men are bom free and equal, and have 
certain natural, essential, and unalienable rights." Whether all 
the rights enumerated in that first article, as unalienable, as well 
as natural, are truly so, I shall not stand to inquire or whether 
they are the best chosen, as instances of the unalienable rights 
of mankind may admit of some dispute, however, the said first 
article contains so much clear and important truth that it no 
doubt gave great encouragement to the lovers of right, and truth, 
that all the following articles of the declaration, would consist of 
clear, indisputable and important truths; and of none but such, 
and I conceive that it was natural to expect, that the declaration 
of rights would wholly consist of clear truths, of the most im- 
portant and unalienable rights of human nature, and laid down 
in the most intelligible, determinate and unequivocal words, 
which our language furnishes that so the declaration of rights 
instead of ministring occasions and matters of dispute, here- 
after in the state, would have served as a solid and immoveable 
foundation, a fixed pole-star, and an unerring standard, for 
every article in the subsequent frame of government, calculated 
to give peace and security to the inhabitants of the Massachu- 
setts Bay, and a perpetual directory, to all future legislatures in 
devising, and enacting, laws and statutes, for the good and equit- 
able government of the said inhabitants. 

But instead of a set ofiF articles of the kind above defined, 
we find the first part of the very next article to contain, a propo- 
sition which if true, is far from being indisputable, and posi- 
tively denied by many, viz, That it is the duty of all men in so- 
ciety, publicly and at stated seasons, to worship, &c." What- 
ever the apostle Paul has said, in favour of public worship, he 
has certainly said much to make us doubt whether the Supreme 
Being does, since the Resurrection of Christ, require of men in 
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or out of society to worship him, at any stated seasons : this is 
certain, if our common Bibles are a true and genuine transla- 
tion. As to the third article, I am humbly of opinion that the 
first paragraph of the said article contains two prpositions, 
which are not true in fact, viz. That the happiness, (I conclude 
temporal happiness is intended) of a people, and the preserva- 
tion of civil Government, essentially depend upon piety and re- 
ligion. And the second is. That the people of this Common- 
wealth, have a right to invest their legislature, with a power to 
require, their several towns, parishes &c. to make a suitable 
provision at their own expense, (a caution scarcely to be ex- 
pected in an article of the kind), for the institution of the publick 
worship of God, and for the support and maintenance of publick, 
protestant teachers, &c. This second proposition is false, be- 
cause it is inconsistent with the unalienable rights of conscience, 
which rights are certainly unalienable, if mankind have, (as the 
first article avers they have) any such rights. 

Besides, the said third article is justly exceptionable, on ac- 
count of the several loose and indefinite terms and phrases con- 
tained in it ; as Public Worship ; Public Teachers ; if there be any 
on whose instructions they can conscientiously and conveniently 
attend ; be uniformly applied, otherwise it may be paid &c &c. Now 
this looseness and uncertainty of language is by no means to be at- 
tributed to want of knowledge, and acquaintance with language 
in the authors of said third article, but to the absolute impossi- 
bility, of making or enacting a religious establishment in clear 
language, and in terms, and phrases, of a fixed; definite and 
certain meaning which shall be consistent with the rights of 
conscience,*® and therefore to preserve the appearance of such 
consistency, the managers in this business always hunt up loose, 
and equivocal words, and phrases, whereby they only seem to 



*• Long afterwards John Adams writing to William D. Williamson, the 
historian of Maine, gave as his reason for not drawing this article per- 
sonally, "that he could not satisfy his own judgment with any article that 
he thought would be accepted; and further, that some of the clergy and 
graver persons than himself would be more likely to hit the taste of the 
public." "Works" of John Adams, IV, 222. 
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mean; but as the Poet says in another case, really "mean not, 
but blunder round about a meaning". 

And it must be plain to everyone who shall carefully attend, 
to the four first paragraphs of this third article, that instead of 
its being a clear directory and guide to future Legislatures in 
legislation: their acts and laws touching religion, which they 
are hereby authorized, and required, to make, if made conform- 
able to the article itself, will afford plenty of that glorious un- 
certainty, which is the source of the emoluments of the men of 
my profession.2<> As to the last paragraph of the said third 
article, I have only to observe that it would stand with a much 
better grace, in the after frame of Government, or in some stat- 
ute of the future ordinary legislature, than in the bill of rights.^* 

The first averment in the ninth article is true enough to de- 
serve a place in the declaration of rights; But the residue of 
the said ninth article will bring to the mind of every one who 
has heard it, Mr. Ward's doggerel description of the Salem 
Fair, viz — 

"There's a Fair at Salem, a little behind the Hill, 
Where something may be bought, if an3rthing is to sell." 

Besides, it is exceptionable for that it does not contain a 
compleat and entire aphorism in itself; but instead of being a 
foundation Stone, for the future Structure or frame of Govem- 



*"This article underwent long debates, and took Time in proportion 
to its importance; and we feel ourselves peculiarly happy in being able 
to inform you, that though the debates were managed by persons of vari- 
ous denominations, it was finally agreed upon with much more unanimity 
than usually takes place in disquisitions of this nature. We wish you to 
consider the Subject with Candor, and Attention. Surely it would be an 
affront to the People of Massachusetts Bay to labour to convince them, 
that the Honor and Happiness of a People depend upon Morality; and 
that the Public Worship of God has a tendency to inculcatae the Principles 
thereof, as well as to preserve a People from forsaking Civilization, and 
falling into a state of savage barbarity." "An Address of the Convention 
to their Constituents," p. 10. 

""Joseph Hawley, the only political leader of Revolutionary Massa- 
chusetts whose religious views were broad and tolerant, made every effort 
to get a bill through the General Court to disestablish the Congregational 
churches but could not get it to a vote." Morison, Mass. Hist'l Society, 
Proceedings, Vol. 50, p. 376. 
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ment must wait on the after frame of Government for its sense, 
and its meaning is to be ascertained by a contingency, which when 
it falls, may give the article such a sense, as shall be very little 
declaratory of native and original equality of rights in the elec- 
tors and elected. . . . And I pray any Gentleman concerned 
in constructing the Tenth article, to inform me what cer- 
tainty or security he or I shall have by virtue of the said article 
that his or my property will not be very unreasonably and un- 
justly taken from us, by the consent of some future representa- 
tive body, of the people, possibly to be applied to private uses, 
instead of publick, perhaps in direct repugnance to our natural 
right of protecting our property, declared in the first article; 
for we have no assurance from this tenth article that we shall 
ever have any hand, voice, or influence in the appointment of 
the body which may be denominated the representative body, of 
the people. And what assurance does this same article afford 
us, that we shall not be controlled by the most unreasonable and 
iniquitous laws, so long as it remains uncertain what body of 
men will be our constitutional representative body? 

Notwithstanding anything contained in this article, or any 
other article of the declaration of Rights the constitutional rep- 
resentative body, who will have power to controul our liberty 
and dispose of our lives, may be such an one in whose appoint- 
ment neither he nor I shall have had any vote, and what juse 
expectation can such a representative body, of the people, or 
constitutional representative body, give us that whenever the 
public exigencies shall in their opinion require that our property 
shall be appropriated to what they will please to call publick uses, 
we shall receive a reasonable compensation therefor. It is also 
exceptionable for that instead of its being a part of the basis of 
what should be a proper structure, upon a bill of rights we must 
whenever that building shall be erected, resort to it in order to 
understand the sense, and meaning of this article. It therefore 
evidently appears to be only a well sounding declanution, rather 
than a certain firm and solid foundation of our property, rights 
and liberties. 
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The kst paragraph of the twelfth article, and the necessary 
implication of the twenty-eighth article, are plainly repugnant 
to each other. 

The fifteenth article is conceived in so uncertain terms and 
sentences as that not so much as the intention and design of 
the constructors of it, can be known, without their further ex- 
planation and comments: And therefore cannot be the founda- 
tion of any security to the subject, that his controversies with 
his fellow citizens concerning his private property, shall be tried 
by a jury. Besides, I think the declaration of rights ought to 
contain some certain and explicit security to every individual 
that all his disputes, and controversies concerning property, be- 
tween himself and the publick or what will probably be here- 
after called the Commonwealth, should be tried by a jury, which 
security I do not find explicitly provided for, in the bill of 
rights ; for I do not take that provision in the twelfth article, to 
be sufficiently explicit, for that intent : the similar expressions in 
Magna Charta have not been understood to have such a mean- 
ing as to be a security for that purpose, they having been under- 
stood to relate to fines and amerciaments. 

The twenty third article is no other than a repetition in dif- 
ferent words of the sense of a part of the aforesaid tenth ar- 
ticle and I think a plain tautology, if subsidies, taxes, imposts, &c 
are devices for the purpose of drawing property from individ- 
uals, for real or pretended publick uses. 

In the frame of Government there are some things which to 
me appear extraordinary. And the first thing I shall mention is 
what relates to the dissolution of the legislative body, or Gen- 
eral Court. In the second paragraph of the first article of the 
section intitled General Court, it is provided that the said body 
shall dissolve and be dissolved on ye day next preceding the last 
Wednesday in May, every year, (which in my ears is not very 
dissonant from that verse in the ballad : "Now is the Crisis and 
the Crisis is now," &c). In the fifth article of the section in- 
titled Governor, it is also provided, that the Govern'' with advice 
of council, shall have power, to dissolve the General Court on 



Digitized by 



Google 



Criticism of Constitution of Massachusetts 45 

the day next preceding the last Wednesday in May. And in the 
last paragraph of the same article, It is provided absolutely that 
the Governor shall dissolve the General Court on the day next 
preceding the last Wednesday in May. This provision seems to 
be as unconditional and peremptory as the first, namely that 
the said Court shall dissolve and be dissolved, — ^whether the 
Council shall advise to the measure or not. How far these 
three several provisions for the dissolution of the General Court, 
on the day next preceding the last Wednesday in May annually, 
when put together will verify the epithet of Tautological I sub- 
mit to people of Common Sense. 

But I shall nextly take notice of some particulars, which 
seem to me exceptionable on more serious accounts. And I 
observe that in the second article of the section intitled house 
of Representatives the number of rateable polls contained in the 
several towns are made the rule whereby to make certain, the 
number of Representatives which the several towns shall be 
intitled to elect and I take notice by the tax act last passed, by the 
General Court (and I am told the case has been the same in 
several preceding tax acts) negroe and mulatto slaves are made 
rateable polls, they are made rateable polls if all persons who 
by law are to be assessed as Polls are rateable polls, and they are 
truly denominated slaves if negroes and mulattoes under the 
government of masters or mistresses are slaves. Now Gentle- 
men, if this is the real intent of the said article that negro and 
mulattoe slaves are to be brought into the account to constitute 
the number of rateable polls, which are to intitle towns to elect 
Representatives, and if this was generally known and under- 
stood to be the meaning of that article; I really doubt whether 
one third of the voters in the state, would empower you to agree 
upon a time when a form of government containing that article, 
in its present form and tenor should take place. 

I observe also that the fourth article of the same section 
which virtually excludes many freemen, natives of the State, 
and of the age of twenty one years and upwards from voting in 
the choice of the representative for the town where they are resi- 
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dent, and also the third article of the section intitled Governor 
which excludes the like persons from voting in the choice of a 
person for a Governor are demonstrably repugnant to the first, 
and fifth articles of the declaration of rights; I say demonstrably 
repugnant, because that repugnancy is as easily demonstrated as 
any proposition in Euclid or any other Geometrician or mathe- 
matician. 

You may perhaps reply that such persons as are in eflFect ex- 
cluded from voting in the said elections have been wont to be ex- 
cluded from voting in elections in this and the neighboring gov- 
ernments : Pray Gentlemen consider did this, or any of the neigh- 
boring Governments enjoy Constitutions that were built on a 
bill of rights containing the same or articles really similar to the 
first and fifth articles afores**, upon which articles it is certainly 
proposed that the Convention intend to erect their frame or form 
of government. Gentlemen, when in the reading your frame of 
government I had arrived to the first declaration in the first 
article of the sixth chapter intitled "Oaths and Subscriptions" 
&c. which when it shall be exemplified and (put) in use, I sup^ 
pose will stand thus, to-wit, 

I, James Bowdoin, or John Hancock, or I James Warren, do 
declare, that I believe the Christian religion; and that I am 
seized and possessed in my own right of a freehold within the 
Commonwealth, of the value of One thousand pounds. . . . 
I say when I first attended to the said declaration I could not 
for my life help thinking that it sounded very like the constant 
charge of a quondam, first Justice of the Bristol Sessions, to the 
standing g^rand jury of that county, who, after some Common 
place dilations, on the wisdom and usefulness of the institution 
and the importance of their trust to the Country never failed of 
concluding his charge with the words following. To wit. Gen- 
tlemen, the chief heads of your enquiry ought to be whether the 
several towns in the county, are provided according to law, 
with Pounds, and Schoolmasters, Whipping-posts and ministers. 

Gentlemen, when I seriously reflect upon the various blunders, 
errors, and important inconsistencies of the performance of that 
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part of your number assembled at Boston, the last Winter, intitled 
"A Constitution or form of Government for the Commonwealth 
of Massachusetts," and compare that declaration contained in 
their address to their countrymen, namely. That they intended the 
house Representatives as the representative of the persons, and 
the Senate of the property of the Conmionwealth, with the arti- 
cles wherein the qualifications of the electors both of representa- 
tives and senators are expressed; and also consider that their 
aforesaid second Resolve of the second of March last, taken in 
connection with their address to the country, amounts to a recom- 
mendation to the people that they should give their sanction to 
that work ; and establish it, as the Civil and I may also say as the 
military Constitution of the Massachusetts Bay, that is in effect 
the main issue and fruit to be reapt and enjoyed from the vast 
expense, infinite sufferings and torrents of precious blood, of the 
more than five years war, undertaken and patiently sustained, that 
we might be happy in the secure fruition of rights and liberty, in 
this land. It appears to me that the only charitable account that 
can be given of such a result, is, that those Gentlemen of the Con- 
vention assembled at Boston as aforesaid were heavily oppressed 
with an honest dulness brought on by the long endurance of the 
uncommon severe cold of the season, in the want of the cordials 
and refreshment necessary to maintain that free motion of the 
animal spirits, necessary to clear ideas, liberal, generous and com- 
prehensive thinking. 

But be my conjecture mistaken or just, the plan recommended 
by them is most evidently greatly defective, and erroneous, and 
such an one will never do honor to the State nor be productive 
of the quietness and happiness of the Commonwealth. Pray 
Gentlemen, through the whole of this business remember that 
Finis coronal opus. 

Through the shortness of my memory, I have omitted to 
make any remarks on the surprizing number of incompatabilities 
enumerated in the aforesaid sixth chapter : I am humbly of opin- 
ion that however necessary and judiciously selected some of them 
may be, others of them do no better merit a place in the frame 
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of Government than express provision that the offices of a Jus- 
tice of the peace and of a church deacon should never be bestowed 
on one and the same man at the same time or that an innholder 
during his being in that employment should not in any case be a 
justice of the peace or selectman, would deserve to be inserted in 
such a work. 

I am well informed. Gentlemen, that a majority of the voters 
in divers towns have been induced to give their sanction to the 
said form of Government with all its imperfections from an 
earnest desire that some form of Government may be more firmly 
established in the State, than that which at present is exercised, 
and that, unless we should immediately unite in (some) plan we 
shall fall into absolute anarchy and never unite in any form what- 
ever. I am, Sir, fully satisfied that the danger of such an event, 
has been unreasonably and extravagantly magnified by divers 
individuals, and I think you may very safely rely upon it, that 
if you find that two thirds of the Voters voting in the several 
town and plantation meetings shall have passed in the affirmative 
on the said second resolve, If you should instead of ratifying the 
said form of Government agreed on at Boston last winter now 
proceed with the aids which you will probably have from the 
amendments proposed in the returns which you will receive, to 
fabricate a bill of rights, and a frame of Government, in execu- 
tion of the powers and trusts with which you was invested by 
your original election, and when you shall have compleated the 
work should send it forth to the People for them to consider and 
pass upon, I dare venture to be responsible, that it will meet the 
approbation and affirmance of two thirds of your Constituents if 
that is necessary for its validity : Though I confess I have yet to 
learn, by what rule and principle of erecting Governments and 
establishing Constitutions any more than a Majority can become 
necessary: and I am not without fears that this departure from 
the first and fundamental principle of all societies and govern- 
ments, viz, that the minority must submit in all cases to the will 
and judgment of the majority will soon be followed by disagree- 
able consequences, however desirable it may be that two thirds or 
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a much greater proportion of the people should concur in the 
same sentiments respecting a Constitution of Govemment.^^ 

Pray Gentlemen suffer me very strongly to reconunend to you 
a conformity to the original proposal of sending the model of 
Government, when compleated, to the People to be affirmed by 
them in the gross. The hands of the People without doors laid 
the foundation of this revolution : their hands ought also to finish 
it. But Gentlemen, the Strength, force and ( )28 effects 

of Government do not depend upon the vote of two thirds of the 
people obtained by importunity and chimerical (fears) of the 
danger of immediate anarchy with all its horrors, in ( ) of 

an indigested loose and imperfect model of government ; the clear- 
ness, truth and importance of the principles upon which it is 
founded and the wisdom and equity of the fundamental regula- 
tions for the choice and appointment of your legislative where 
the whole people who are to bear any part of the charge of the 
support of government and are the subjects of their leigslation 
feel that they are free, and can clearly discern that they all have 
their just share and influence in such appointments ; from whence 
a general content, satisfaction and acquiescence in the Constitu- 
tion will obtain in the State. Otherwise upon short experience 
your State, commonwealth, country, or whatever you are pleased 
to call it, will be filled with murmurs and discontent and the aid 
which the pepole will give your Government will be feeble and 
with reluctance, and every wheel will labour and some wholly 
stop. And whatever tone your furious importunate and impetu- 
ous sticklers for a precipitate establishment of a new constitution 
may keep up, in case they should be lucky in obtaining offices and 
what they figure to themselves as honors upon new appointments, 



**"It is not far from the truth to state that the constitution was re- 
ferred to the people for their consideration and detailed vote, the consent 
of two-thirds being a prerequisite, but ratified by an adjourned session 
of the Convention, with a fresh popular mandate. An examination of 
the Convention's methods of tabulating the popular vote raises the sus- 
picion that the two-thirds majority was manufactured." 8. E. Moriso t, 
Mass. Hist'l Society, Proceedings, Vol. 50, p. 354. 

"The manuscript has been slightly damaged so that a rew words are 
missing and some others are doubtful. — Editor. 
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the people in general will be discouraged, judge that they find a 
pitiful compensation for all their drudgeries, hazards and taxes, 
will apply to their own case the story of the Welchman's ( ) 

and will talk high of returning back into Egypt, to the encourage- 
ment, exukation, and triumph, of Tories; to the great distur- 
bance, if not to the entire downfall, of your Government ; and it 
ought always to be remembered, that Egypt will be ever ready 
to embrace them. 

Therefore I beg of you Gentlemen to correct your bill of 
rights, make it clear, sensible and consistent throughout with the 
first all-important proposition of the afores*^ first article, to-wit, 
That all men are bom free and equal ; and to the second proposi- 
tion, which is equal to the first. That all men have certain natural, 
essential and unalienable rights; Upon those two principles or 
propositions let all the following aphorisms of your declaration 
and all the articles of your frame of government, stand, as a 
simple well compacted building, upon a deep, broad, and immo- 
vable base. Pray give over the impossible (task) of endeavoring 
to make a religious establishment, (consistent) with the unalien- 
able Rights of Conscience which you can no more effect, with 
precision and in clear determinate language that you can make a 
curve line parallel to a straight one. 

Give to the People a personal Representative in the Legislative 
Body in the choice and appointment whereof, every freeman, an 
inhabitant of the State, of the age of twenty one years, that is to 
say, every person of competent judgment and capable of voting 
freely shall have a voice, hereby doing proper honour and paying 
due regard to the rights of human nature ; and let us never more 
be puzzled and plagued and vexed with the jargon of a virtual 
Representation. Make a more ample provision if necessary that 
property should have a full representation and just weight, in the 
legislative, certainly it merits a great share : Let every adult free- 
man have his right given him, to vote for the Governour : Let the 
militia be gratified with a septennial choice of all their field and 
company Officers in the manner provided in the last plan: Be 
pleased to delete and wholly expunge your unprecedented un- 



Digitized by 



Google 



Criticism of Constitution of Massachusetts 51 

necessary and uncouth declaration, or confession of Faith, pro- 
vided for your Governor, Lieutenant-Governor, &c: Make an 
absolute and unconditional provision in the frame of Government 
for a revision of the whole Constitution, at the end of seven years 
from the time of its Commencement and affirmance ; provided al- 
ways that such a revision shall never enure, be construed, or 
taken, to suspend or in any degree invalidate the whole or any 
part of the Constitution, until, and in such parts thereof only, 
wherein upon such revision it may be expressly altered. 

When the last plan shall be corrected in the manner I have 
above proposed, I have no doubt but the Convention may with 
great safety to the State, and honor to themselves, dissolve and 
be dissolved, and send out their Constitution or plan of Govern- 
ment to be ratified by the People, agreeable to the original pro- 
posal of ye General Court ; ordering the return of the doings of 
their Constituents to be made by a convenient day into the house 
of Representatives for the time being. 

In this way of proceeding the Constituents will consider them- 
selves as fairly treated, and under no appearance of a cunning de- 
parture from the original proposal and no more expense incurred. 
The consideration and remembrance that the validity of the plan, 
and its being ratified and sanctified as the Constitution of the 
State, is to depend upon the view and act of the people, will in- 
fluence you, in spite of all your care and watchfulness, to con- 
struct a constitution in some respects different from what you 
would otherwise do. 

Before, I conclude. Gentlemen, I beg to be indulged in one 
more observation, although it may appear to be somewhat out of 
place, to-wit. There seems to me to be an unreasonable and un- 
grounded antipathy to any use of the word freeman, as if it im- 
plied that there were slaves in the State: Would to God that it 
was not the case in truth, but we all know, that to our shame 
there are many such; and I fear it will take a Century, wholly 
to abolish and take away the inhuman, unjust and cruel practice, 
of enslaving our fellowmen. Why therefore shall we effect to 
conceal and cover what we are too unwilling to annihilate and put 
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an end to? Such disguises will not remove the shame and just 
reproach — while the iniquitous practice is notorious. 

I have the honor to be, Gentlemen, with great esteem and 
veneration for the Convention your most obedient hiunble servant, 

Joseph Hawley. 

Northampton^ June 5, 1780. 
Mess" Draper and Folsom, 

If upon perusal of the foregoing sheets you shall judge that 
the Contents (if published) will be for the good of your Coun- 
try or minister edification or amusemen* to your customers — I 
give you full liberty to print the same, in your useful newspaper. 
I am, Gentlemen, Your humble Ser*, 

Joseph HawlEy. 
P. S. If you shall determine to Publish the Contents sheets, 
Pray let them come out as soon as your ( ) publication will 

admit — if you shall decide (not to ) them or publish them 

speedily, please to give them back entire to Mr. Wright the 
bearer. 

J.H. 

HAWLEY'S REASONS FOR DECLINING TO SERVE 
AS SENATOR24 

To the Honorable the Senate of Massachusetts: 

May it Please Your Honours, — The intelligence given me by 
the writ of summons under the hand of the President of Council ; 
that I am chosen a Senator by a majority of the Voters of the 
County of Hampshire affords me a singular pleasure on two ac- 
counts. The one is that an election to that high trust by a ma- 
jority of the unsolicited suffrages of the voters of the County is 
a genuine proof of the good opinion of the people of my dear 
County. The other is, that fair occasion that it gives me to bear 
a free and public testimony against one part of our glorious 
constitution. I style it glorious, altho', I humbly conceive it has 



* See above, p. 12. 
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several great blemishes, on account wherof it will, until corrected, 
be liable in my poor opinion to very weighty exceptions ; but still 
it remains glorious on account of the great quantity of excellent 
matter contained in it. 

That part of the Constitution this event enables me not im- 
pertinently to except is the Condition or term which (the) Consti- 
tution holds every one to, who has the honor to be elected a 
Member of the General Court of Massachusetts before he may 
(as is expressed in the Constitution) proceed to execute the du- 
ties of his place. Be the person ever so immaculate and exem- 
plary a Christian ; altho,' he has in his proper place, that is, in the 
Christian Church, made a most solemn, explicit, and public pro- 
fession of the Christian Faith, tho' he has an hundred times, and 
continues perhaps every month in the year, by participating in the 
Church of the body and blood of Christ practically recognized 
and affirmed the sincerity of that Profession, yet by the Consti- 
tution he is held, before he may be admitted to execute the duties 
of his office to make and subscribe a profession of the Christian 
Faith on declaration that he is Christian. Did our Father Con- 
fessors imagine, that a man who had not so much fear of God 
in his heart, as to restrain him from acting dishonestly and 
knavishly in the trust of a Senator or Representative would hesi- 
tate a moment to subscribe that declaration? Cui bono then is 
the I>eclaration ? 

The extraordinary not to say absurd condition, brings fresh 
to my mind a passage in the life of the pious learned and prudent 
Mr. John Howe one of the strongest pillars of the dissenting in- 
terest in the reign of Charles the 2nd and James the 2nd. The 
history is as follows, that Mr. Howe waiting upon a certain Bish- 
op, his Lordship presently fell to expostulating with him about 
his nonconformity. Mr. Howe told him he could not have time 
without greatly trespassing on his patience to go through the ob- 
jections he had to make to the terms of Conformity. The Bishop 
pressed him to name any one that he reckoned to be of weight. 
He thereupon instanced in the point, reordination. Why pray. 
Sir, said the Bishop, what hurt is there in being twice ordained? 
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Hurt, my Lord, said Mr. Howe to him; the thought is shocking; 
it hurts my understanding. It is an absurdity for nothing has two 
beginnings. I am sure said he I am a minister (of) Christ and I 
am ready to debate that matter with yoiu* Lordship if you please; 
and I cannot begin again to be a minister. 

Besides this term of executing the duties of the Place is 
against common right and (as I may say) the natural Franchise 
of every member of the Conmionwealth, who has not by some 
crime or deKction forfeited his natural Rights and Franchises. It 
moreover reduces the ninth article of the Declaration of Rights 
to a mere futility and in such a connection it would be for the 
reputation of the declaration of rights if that same ninth article 
was wholly expunged. More than that the said condition is 
plainly repugnant to the first great article of .the said Declaration. 
I am ready to debate that matter with any Doctor who assisted in 
framing the Constitution either in convention or without doors. 
The said Declaration of Faith to be subscribed which constitutes 
the said impolitick and unrighteous condition will I believe ever 
sound in every good ear almost as unearthly as the Sessional Jus- 
tice's famous charge to the standing Grand Jury. Let us hear 
them successively. I do declare that I believe the Christian Re- 
ligion and have a firm persuasion of its truth; and that I am 
seized and possessed in my own right of the property required by 
the Constitution. Gentlemen of the Grand Jury, you are required 
by your oath to see to it, that the several towns in the County be 
provided according to law with Pounds and Schoolmasters, Whip- 
ping posts and Ministers. Each containing an odd jumble of 
sacred and profane ; but to me the charge gingles best. 

By the Constitution of the Commonwealth of Massachusetts I 
am, may it please your Honors one of the Senators and I am 
strongly disposed according to my poor abilities, to execute the 
duties of my office but (by) the unconscionable not to say dis- 
honorable terms established by the same constitution, I am barred 
from endeavouring to perform these duties. I have been a pro- 
fessed Christian nearly 40 years, and altho' I have been guilty 
of many things unworthy of that character whereof I am asham- 
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ed; yet I am not conscious that I have been guilty of anything 
wholly inconsistent with the truth of that profession. The laws 
under the first charter required of the subjects of that State in 
order to their enjoying some privileges that they should be mem- 
bers in full conmiunion of some Christian Church. But it never 
was before required in the Massachusetts Bay that a subject in 
order to his enjoying or exercising any Franchise or office should 
make profession of the Christian Religion before a temporal 
court. 

May it please your honors. We have all heard of a Lieut. 
Govr. of the Massachusetts Bay and some of us have known 
hinrvery well who contended long and earnestly that he had a 
right to a seat in council without a voice. 

I imagine that I can maintain a better argument than he did, 
that I have a right to a seat in the Senate of Massachusetts with- 
out a voice, but at present I shall not attempt to take it. 

I am, may it please your Honors, with the greatest respect 
to the Senate, Your most obedient humble servant, 

Joseph Hawley. 
Octr. 28th, 1780. 
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A CONSTITUTION 



FORM OF GOVERNMENT 



Wife (gmtm tu mu^ttltly iif MnmnrlpxmtiB 



PREAMBLE. 

The end of the institation, maintenance, and administra- objeeu of 
tion of government, is to secure the existence of the body **^^*™"'^*' 
politic, to protect it, and to furnish the individuals who 
compase it with the power of enjoying in safety and tran- 
quillity their natural rights, and the blessings of life : and 
whenever these great objects are not obtained, the people 
have a right to alter the government, and to take meas- 
ures necessary for their safety, prosperity, and happiness. 

The body politic is formed by a voluntary association Body polities 
of individuals : it is a social compact, by which the whole JS^SSJT** 
people covenants with each citizen, and each citizen with 
the whole people, that all shall be governed by certain 
laws for the conmion good. It is the duty of the people, 
therefore, in framing a constitution of government, to pro- 
vide for an equitable mode of making laws, as well as for 
an impartial interpretation and a mithfiil execution of 
them ; that every man may, at all times, find his security 
in them. 

We, therefore, the people of Massachusetts, acknowl- 
edging, with grateful hearts, the goodness of the great 
Legislator of tne universe, in afforaing us, in the course 
of BBs providence, an opportunity, deliberately and peace- 
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ably, without fraud, violence, or surprise, of entering into 
an original, explicit, and solemn compact with each other ; 
and of forming a new constitution of civil government, 
for ourselves and posterity ; and devoutly imploring His 
direction in so interesting a design, do agree upon, ordain, 
and establish, the following Declaration of Rights^ and 
Frame of Government^ as the CoNSTrrunoN of the Com- 
monwealth OF Massachusetts. 



PART THE FIRST. 

A Declaration of the Rights of the Inhabitants of the 
Comrrwnwealth of Massachusetts. 

SSSdriSu Article I. All men are bom free and equal, and have 
ofaumw. certain natural, essential, and unalienable rights; among 
which may be reckoned the right of enjojdng and defend- 
ing their lives and liberties ; that of acquiring, possess- 
ing, and protecting property ; in fine, that of seeMng and 
obtaining their safety and happiness. 
SfpSbu'ASuS^ n. It is the right as well as the duty of all men in 
J;^jJ2Jj*p- society, publicly, and at stated seasons, to worship the 
2oSih'io4 Supreme Being, the great Creator and Preserver of the 
i2A]i«i.i'i». universe. And no subject shall be hurt, molested, or 
restrained, in his person, liberty, or estate, for worship- 
ping God in the manner and season most agreeable to the 
dictates of his own conscience ; or for his religious pro- 
fession of sentiments ; provided he doth not disturb the 
public peace, or obstruct others in their religious worship, 
^jj^^njjg.^ in. [As the happiness of a people, and the good order 
tatedforthu. " and preservation of civil government, essentially depend 
upon piety, religion, and morality; and as these cannot 
be ^nerally dimised through a community but by the 
institution of the public worship of GrOD, and of public 
Jjg^JJ^j^ instructions in piety, religion, and morality: The^ore, 
^^r^uSo ^ promote their happiness, and to secure lie good order 
wonupf^ and preservation of their government, the people of this 
commonwealth have a ri^t to invest their le^kture with 
power to authorize and require, and the legislature shall, 
from time to tune, authorize and require, the several towns, 
parishes, precincts, and other bodies politic, or religious 
societies, to make suitable provision, at their own expense, 
for the institution of tlie public worship of God, and for 
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the support and maintenaDce of public Protestant teachers 
of piety, religion, and morality, in all cases where such 
provision shall not be made voluntarily. 

And the people of this commonwealth have also a right JI^JJ^^^ 
to, and do, invest their legislature with authority to enjoin thereon, 
upon all tJie subjects an attendance upon the instructions 
of the public teachers aforesaid, at stated times and sea- 
sons, if there be any on whose instructions they can con- 
scientiously and conveniently attend. 

Provided, notwithstanding, that the several towns, par- Kxoit»ive riBht 
ishes, precincts, and other bodies politic, or religious socie- fouitScSS *' 
ties, shall, at all times, have the exclusive right of electing ■•«»^- 
their public teachers, and of contracting with them for 
their support and maintenance. 

And all moneys paid by the subject to the support of wEoSVSl^bua 
public worship, and of the public teachers aforesaid, shall, jSd^SeeST 
if he require it, be unifonnly applied to the support of the etc * 
public teacher or teachers of his own religious sect or de- 
nomination, provided there be any on whose instructions 
he attends ; otherwise it may be paid towards the supf>ort 
of the teacher or teachers of the parish or precinct in which 
the said moneys are raised. 

And every denomination of Christians, demeaning them- AUdenomimu 
selves peaceably, and as good subjects of tiieconunonwealth, nrote^. ^ 
shall be equally under the protection of the law : and no InbS^toition 
subordination of any one sect or denomination to another jJ^^iJ^Ji^ 
shall ever be established by law.] biwt«i. 

IV. The people of this commonwealth have the sole ^"^"^^ 
and exclusive right of governing themselves, as a free, Seeiued? 
sovereign, and independent state; and do, and forever 
hereafter shall, exercise and enjoy every power, jurisdic- 
tion, and right, which is not, or may not hereafter be, by 

them expressly delegated to the United States of America, 
in Congress assembled. 

V. All power residing originally in the people, and ^'^^^^ 
being derived from them, the several magistrates and «*«. 
officers of government, vested with authority, whether 
legislative, executive, or judicial, are their substitutes 

and agents, and are at all times accountable to them. 

YI. No man, nor corporation, or association of men, services ren. 
have any other title to obtain advantages, or particular mSSfcbetof 
and exclusive privileges, distinct from those of the com- SS55l5pjfe** 
munity, than what arises from the consideration of ser- ^"iflSJ^ 
vices rendered to the public ; and this title being in abm^ind 
nature neither hereditary, nor transmissible to children, ^"^ 
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or descendants, or relations by blood, the idea of a man 
born a magistrate, lawgiver, or judge, is absurd and 
unnatural. 
SSS^t^'i^hi ^^^' Grovemment is instituted for the common good ; 
?n»SSite\Sd ^^^ *^® protection, safety, prosperity, and happiness of the 
change u. peoplc ; and not for the profit, honor, or private interest 
of any one man, family, or class of men : Therefore the 
people alone have an incontestable, unalienable, and inde- 
feasible right to institute government; and to reform, 
alter, or totally change the same, when their protection, 
safety, prosperity, and happiness require it. 
Rigtof^peopie yjjj j^ ^j^^j. ^ prevent those who are vested with 
tion in office, authority from becoming oppressors, the people have a 
right, at such periods and in such manner as they shall 
establish by their frame of government, to cause their 
public officers to return to private life ; and to fill up 
vacant places by certain and regular elections and appoint- 
ments. 
^iSSSon^ IX. AU elections ought to be fr^e ; and all the inhab- 
^SS^duiibie itaiits of this conmionwealth, having such qualifications as 
U **??'i*r **^.# they shall establish by their frame of government, have an 

the definition or •^i.«., i^/v. i ,•• t ^ ^i. 

"inhahitanv* equal right to elect officers, and to be elected, for public 
SfAru'ii employments. i« mm*. 506, 5««. 

Snmd J5y^ X. Each individual of the society has a right to be 
«ojtojhntion protected by it in the enjoyment of his life, liberty, and 
Taxation property, according to standing laws. He is obliged, con- 

Jjj^**** sequentiy, to contribute his share to the expense of this 
iVkSf*4i8** protection ; to give his personal service, or an equivalent, 
i2Pi^ wli 4«7 ^^^^ necessary : but no part of the property of any indi- 
le Pick. 87.' ' vidual can, with justice, be taken from hun, or applied to 
TMeusi^' public uses, without his own consent, or that of die repre- 

7 top, aw! • sentative body of the people. In fine, the people of this 
i^ijJm 'iM.' commonwealtii are not controllable by any other laws 
4AUen|474.' than thosc to wMch their constitutional representative 
£^t to?*& body have given their consent. And whenever the pub- 
SSr^oSJ"* lie exigencies require that the property of any individual 
«to. should be appropriated to public uses, he shall receive a 
SS>S?Art^ reasonable compensation therefor. 

XXXuC. 

«Onih.8S7. lAUen,lM. 103 ICaaa. 120, 684. 118MaM.46. U7 ICaM. 50, 6S, 

14 Gray. 156. llAUen,580. 100 MaM. 866, 80S. 116Maas.468. 858,868,410,418. 

16ara7.417. 13 Allen, 228, 380. 108 Mass. 302, 818. 130 ICaaa. 438, 441. 120Maaa.66O. 

481. . lOOMaaa.644,660. lU MaM. 18o! 

SiSIS;;;;^^^ XI. Every subject of the common wealth ought to find 

mi^S^^S^ a certain remedy, by having recourse to the laws, for all 

prompt. injuries or wrongs which he may receive in his person, 

property, or chsmcter. He ought to obtain right and 
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justice freely, and without being obliged to purchase it ; 
completely, and without any denial ; promptly, and with- 
out delay ; conformably to the laws. 

Xn. No subject shall be held to answer for any crimes ProaaentioM 
or-offence, until the same is fully and plainly, substantially 8irck.2rL 
and formally, described to him ; or be compelled to accuse, wSck'Sw. 
or furnish evidence against himself. And every subject f^th^' 
shall have a right to produce all proofs that may be favor- \^^^^'^' 
able to him ; to meet the witnesses against him fece to face, | gr»y! leo. 
and to be fully heard in his defence by himself, or his lOGray.iiJ 
counsel, at his election. And no subject shall be arrested, 2 Ai\^'m,' 
imprisoned, despoiled, or deprived of his property, immu- So^"'^^ 
nities, or privileges, put out of the protection of the law, f2AUea 170. 
exiled, or deprived of his life, liberty, or estate, but by the J^**»*»-**^^» 
judgment of his peers, or the law of the land. ioo'miw*. 287, 

107 MaM. 172. 180. 118 Mass. 448. 461. 182 Mass. 882. 127 Mass. 550. 564. lOSMass. 418. 

108 Mass. 5, 6. 120 Mass. 118. 120. 124 Mass. 404. 120 Mass. 660. 

And the legislature shall not niake any law that shall j^^J^jJ^ 
subject any person to a capital or infamous punishment, criminal cases, 
excepting for the government of the army and navy, with- VSny,m,d7z, 
out trial by jury. io3Mass.4i8. 

Xni. In criminal prosecutions, the verification of &ctSy orimes to be 
in the vicinity where they happen, is one of the great- vidnJ^!" '^ 
est securities of the life, liberty, and property of the la^Mai^oi. «2. 
citizen. 

XIV. Every subject has a right to be secure from all SSVefzVi?"^ 
unreasonable searches, and seizures, of his person, his ^^*«^Vj g 
houses, his papers, and all his possessions. All warrants, AiJindHiv. *' 
therefore, are contrary to this right, if the cause or founda- I^iumo. 
tion of them be not previously supported by oath or affir- i8^G5y,^454. 
mation, and if the order in the warrant to a civil officer, to i2oMi£*.1Sf 
make search in suspected places, or to arrest one or more J2 Mass aeo' 
suspected persons, or to seize their property, be not accom- 278. ***' ' 
panied with a special designation of the persons or objects 

of search, arrest, or seizure : and no warrant ought to be 
issued but in cases, and with the formalities prescribed by 
the laws. 

XV. In all controversies concerning property, and in Rigbttotrtai 
all suits between two or more persons, except in cases in llJ^St^ 
which it has heretofore been otlierways used and practised, S^Jiirf vil** 
the parties have a right to a trial by jury ; and this method J gg; Jg- 
of procedure shaU be held sacred, unless, in causes arising fS^y*!^* 
on the high seas, and such as relate to mariners' wages, iiA!SBii,674» 
the legislature shall hereafter find it necessary to alter it. ica'Mass.45,47. 

114 Mass. 888» 800. 122 Mass. 606, 51A. 126 Mass. 182, 188. 

120 Mass. 820, 881. 128 Mass. 500, 688. 128 Mass. 800. 
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Liberty of the 
press. 



Right to keep 
and bear arms. 
Standing armies 
dangerous. 
Military power 
Bubortunate to 
dvil. 
5 Oray» 121. 



Moral qnalifica. 
tions for office. 



Moral obliga. 
tions of law- 
givers and 
magistrates. 



Right of people 
to instract rep- 
resentatives 
and petition ' 
legislature. 



Power to ens. 
pend the laws 
or their ezecn- 
tion. 



Freedom of de. 
bate, etc., and 
reason thereof. 



Frequent sea. 
slons, and ob- 
jeeto thereof. 



Taxation 
founded on 



8A]l«n,2A7. 



XVI. The liberty of the press is essential to the secu- 
rity of freedom in a state : it ought not, therefore, to be 
restrained in this commonwealth. 

XVn. The people have a right to keep and to bear 
arms for the common defence. And as, in time of peace, 
armies are dangerous to liberty, they ought not to be 
maintained without the consent of the legislature ; and 
the military power shall always be held in an exact subor- 
dination to the civil authority, and be governed by it. 

XVin. A frequent recurrence to the ftindamental 
principles of the constitution, and a constant adherence 
to those of piety, justice, moderation, temperance, indus- 
try, and frugality, are absolutely necessary to preserve the 
advantages of liberty, and to maintain a free government. 
The people ought, consequently, to have a particular atten- 
tion to all those principles, in the choice of their officers 
and representatives : and they have a right to require of 
their lawgivers and magistrates an exact and constant 
observance of them, in the formation and execution of the 
laws necessary for the good administration of the common- 
wealth. 

XIX. The people have a right, in an orderly and peace- 
able manner, to assemble to consult upon tiie common 
good ; give instructions to their representatives, and to 
request of the legislative body, by tiie way of addresses, 
petitions, or remonstrances, redress of the wrongs done 
them, and of the grievances they suffer. 

XX. The power of suspending the laws, or the execu- 
tion of the laws, ought never to be exercised but by the 
legislature, or by authority derived from it, to be exer- 
cised in such particular cases only as the legislature shall 
expressly provide for. 

XXI. The freedom of deliberation , speech, and debate, 
in either house of the legislature, is so essential to the 
rights of the people, that it cannot be the foundation of 
any accusation or prosecution, action or complaint, in any 
other court or place whatsoever. 

XXn. The legislature ought frequently to assemble 
for the redress of grievances, for correcting, strengthening, 
and confirming the laws, and for making new laws, as the 
common good may require. 

XXTTT. Ko subsidy, charge, tax, impost, or duties 
ought to be established, fixed, laid, or levied, under any 
pretext whatsoever, without the consent of the people or 
their representatives in the legislature. 
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XXIV. Laws made to punish for actions done before ExpoH facto 
the existence of such laws, and which have not been de- i2^i?J2,42i^ 
clared crimes by preceding laws, are unjust, oppressive, *^»*^»^^ 
and inconsistent with the fundamental principles of a free 
government. 

XXV. No subject ought, in any case, or in any time, Leguiature not 
to be declared guilty of treason or felony by the legis- twSsonl^et^! 
lature. 

XXVI. No magistrate or court of law shall demand fr^^Jt^^ 
excessive bail or sureties, impose excessive fines, or inflict ^®|/^*^' 
cruel or unusual punishments. 6 Gray, 482. hibitei. 

XX Vn. In time of peace, no soldier ought to be quar- No soldier to be 
tered in any house without the consent of the owner ; and 2oS?, «nii^^^ 
in time of war, such quarters ought not to be made but ^: 
by the civil magistrate, in a manner ordained by the legis- 
lature. 

XXVlil. No person can in any case be subject to law- citizens exempt 
martial, or to any penalties or pains, by virtue of that law, tb^nSiSSJ^. 
except those employed in the army or navy, and except 
the militia in actual service, but by authority of the legist 
lature. 

XXIX. It is essential to the preservation of the rights judges of su. 
of every individual, his life, liberty, property, and charac- SJSt!^'*^*^ 
ter, that there be an impartial interpretation of the laws, 10^*4^*. 
and administration of justice. It is the right of every * aSS'sS" 
citizen to be tried by judges as free, impartial, and inde- ^^•^•» 
pendent as the lot of humanity will admit. It is, therefore, Tmnot their 
not only the best policy, but for the security of the rights ^^^' 

of the people, and of every citizen, that the judges of the 
supreme judicial court should hold their offices as long as 
they behave themselves well ; and that they should have 
honorable salaries ascertained and established by standing sauiies. 
laws. 

XXX. In the government of this commonwealth, the separation of 
legislative department shall never exercise the executive Sla^ri^*^ 
and judicial powers, or either of them : the executive shall ^S?*^**^ 
never exercise the legislative and judicial powers, or either f 2ii* m. 
of them : the judicial shall never exercise the legislative fooSsL^i?*' 
and executive f>ower8, or either of them : to the end it 286. 

may be a government of laws and not of men. So.^'**** ^^* 
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THlaofbodj 
poUtic. 



PART THE SECOND. 

The Frame of Crovemmenl. 

The people, inhabiting the territory formerly called the 
Province of Massachusetts Bay, do hereby solemnly and 
mutually agree with each other, to form themselves into a 
free, sovereign, and independent body politic, or state, by 
the name of The Commonwealth of Massachusetts. 



LegUlatiTe 
department. 



For eheoge of 
time, ete., eee 
Mnendmente, 
Art.Z. 



Govemor'f 

veto. 

99 Masa. 686. 



BOlmaTbe 
peesed by two- 
tUrde of eaeh 
bonne, notwitb- 
■tandlng. 



CHAPTER I. 

THE legislative POWEE* 

Section I. 
Tlie General Court, 

Abticle I. The department of legislation shall be 
formed by two branches, a Senate and House of Represent- 
atives ; each of which shall have a negative on the other. 

The legislative body shall assemble every year [on the 
last Wednesday in May, and at such other times as they 
shall judge necessary ; and shall dissolve and be dissolved 
on the day next preceding the said last Wednesday in 
May;] and shall be styled. The General Court op 
Massachusetts. 

n. No bill or resolve of the senate or house of repre- 
sentatives shall become a law, and have force as such, until 
it shall have been laid before the governor for his revisal ; 
and if he, upon such revision, approve thereof, he shall 
signify his approbation by siting the same. But if he 
have any objection to the passing of such bill or resolve, he 
shall return the same, together with his objections thereto, 
in writing, to the senate or house of representatives, in 
whichsoever the same shall have originated; who shall 
enter the objections sent down by the governor, at large, 
on their records, and proceed to reconsider the said bill or 
resolve. But if after such reconsideration, two-thirds of 
the said senate or house of representatives, shall, notwith- 
standing the said objections, agree to pass the same, it 
shall, together with the objections, be sent to the other 
branch of the legislature, where it shall also be reconsid- 
ered, and if approved by two-thirds of the members pres- 
ent, shall have the force of a law : but in all such cases. 
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the votes of both houses shall be determined by yeas and 
nays ; and the names of the persons voting for, or against, 
the said bill or resolve, shall be entered upon the public 
records of the conmion wealth. 

And in order to prevent unnecessary delays, if any bill in*J^^Fad^ 
or resolve shall not be returned by die governor within thS^M»i**' 
five days after it shall have been presented, the same shall Jh?fivadal?i. 
have the force of a law. 8Ma88.5e7. JSJiTtoArt.!. 

III. The general court shall forever have full power OMena court 
and authority to erect and constitute judicatories and jS5fc»tori^** 
courts of record, or other courts, to be held in the name ^d,'?^/"*^ 
of the conmion wealth, for the hearing, trying, and deter- J2^jjj'^i47 
mining of all manner of cringes, offences, pleas, processes, im. 
plaints, actions, matters, causes, and things, whatsoever, 

arising or happening within the commonwealth, or between 
or concerning persons inhabiting, or residing, or brought 
within the same : whether the same be criminal or civil, 
or whether the said crimes be capital or not capital, and 
whether the said pleas be real, personal, or mixed ; and 
for the awarding and making out of execution thereupon. 
To which courts and judicatories are hereby given and conrti.etc., 

••/•"11 111*/* ./o may aamiQister 

granted full power and authority, from time to time, to oaths, 
administer oaths or affirmations, for the better discovery 
of trutli in any matter in controversy or 'depending before 
them. 

IV. And fiiriher, full power and authority are hereby General oonit 
given and granted to the said general court, from time to Scf *°**** ''*' 
time to make, ordain, and establish, all manner of whole- lAuIn\m. 
some and reasonable orders, laws, statutes, and ordinances, 237^*°' ^* 
directions and instructions, either with penalties or with- JJJ ^•"- ***• 
out; so as the same be not repugnant or contrary to this ii«'Ma»s.467, 
constitution, as they shall judge to be for the good and ^y enact 
welfisure of this commonwealth, and for the government iJJuiSSltto* 
and ordering thereof, and of the subjects of the same, and J*2Sg2,*'Jg****°- 
for the necessary support and defence of the government 
thereof; and to name and settle annually, or provide by may provide 
fixed laws for the naming and settling, all civil officers S'a^ii^S 
witMn the said commonwealth, the election and consti- U6*^2r*«02. 
tution of whom are not hereafter in this form of govern- 
ment otherwise provided for ; and to set forth the several tiSJ^SSSH**^ 
duties, powers, and limits, of the several civil and military 

officers of this commonwealth, and the forms of such 
oaths or affirmations as shall be respectively administered 
unto them for the execution of their several offices and 
places, so as the same be not repugnant or contrary to 
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Sly^Spose^ this constitution ; and to impose and levy proportional 
taxes, etc. See and reasonable assessments, rates, and taxes, upon all the 

AmenameDtfl, .,_. « - • ^ j_ ^ i^ ± t • 

AruxLiand inhabitants of, and persons resident, and estates lying, 
12 Mass. 252*. within the said commonwealth ; and also to im[>ose and 
eAiienlssl! Icvy reasonable duties and excises upon any produce, 
fo^AuJijos^* goods, wares, merchandise, and commodities, whatsoever, 
12 Allen,' 77?223, ^^^^g'^* iuto, produccd, manufactured, or being within 
2^* 300* 312' *^® QAine ; to be issued and disposed of by warrant, under 
3i3!5oo.'«i2! the hand of the governor of this commonwealth for the 
100 Bfu^. 285. time being, with the advice and consent of the council, 
ioiMa38.575. ^^^ ^^ public scrvicc, in the necessary defence and sup- 
114 M^'. m, port of the government of the said commonwealth, and 
iie'Maas. 461. ^® protcctiou and preservation of the subjects thereof, 
118 Maas. 386. accordiug to such acts as are or shall be in force within 
123*11388.493. the same. 

12711088.413. And while the public charges of government, or any 
tM»retc!!tobe P*^ thereof, shall be assessed on polls and estates, in the 
diwJjed offor manner that has hitherto been practised, in order that 

defence, proteo- ■•••■ -i*! iii 

tion,etc. such asscssmeuts miay be made with equauty, there shall 

Valuation of ' be a Valuation of estates within the commonwealth, taken 
te?JSire°?t^ anew once in every ten years at least, and as much oftener 
sA&n M?'**^ as the general court shall order. 

126 Maaa. 547. p^^ ^^ aathprlty of the general court to charter cittoe, see amendments* Art D. 
For the state wide referendum on billa and resolTes of the general oonrt, aee 
amendments, Art. XLII. 



CHAPTER I. 

Section n. 
SencUe. 
^lu^ nomber Abticle I. [There shall be annually elected, by the 
^2J^J^^- freeholders and other inhabitants of this commonwealth, 
ame ndmen ta, qualified as in this constitution is provided, forty persons 
which waa'aiao to be couuciUors and senators for the year ensuing their 
aSS idm^ ^^ election ; to be chosen by the inhabitants of the districts 
Ait.xxn. Jjji^ which the commonwealth may, from time to time, be 
divided by the general court for that purpose : and the 
general court, in assigning the numbers to be elected by 
5ie respective districts, shall govern themselves by the pro- 
portion of the public taxes paid by the said districts ; and 
toe^ftdStoa** *™®ly ™ake kuown to the inhabitants of the common- 
' ' wealtib the limits of each district, and the number of coun- 



xvL ' cillors and senators to be chosen therein ; provided, that 

the number of such districts shall never be less than thir- 
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teen ; and that no district be so large as to entitle the 
same to choose more than six senators. 

And the several counties in this commonwealth shall, SStSSSI^St 
until the general court shall determine it necessary to «*«• 
alter the said districts, be districts for the choice of coun- 
cillors and senators, (except that the counties of Dukes 
Count}-^ and Nantucket shall form one district for that pur- 
pose) and shall elect the following number for councillors 
and senators, viz. : — Suffolk, six ; Essex, six ; Middlesex, 
five ; Hampshire, four ; Pl3anouth, three ; Barnstable, one ; 
Bristol, three ; York, two ; Dukes County and Nantucket, 
one ; Worcester, five ; Cumberland, one ; Lincoln, one ; 
Berkshire, two.] 

n. The senate shall be the first branch of the legislat- gJSXSJring 
ure ; and the senators shall be chosen in the following man- JJ^^^JJ'^g^ 
ner, viz. : there shall be a meeting on the [first Monday in ameDdmenu, 
April,] annually, forever, of the inhabitants of each town xv!* a»^ 
in the several counties of this commonwealth ; to be called lii«?dSj^. 
by the selectmen, and warned in due course of law, at ^JJ;JJ-^^,^^ 
least seven . days before the [first Monday in April,] for jj^^j^o^jo' 
the purpose of electing persons to be senators and coun- •ededtyamond. 
cillors ; [and at such meetings every male inhabitant of nilSdx.. 
twenty-one years of age and upwards, having a freehold Sx!/^jcxi. 
estate within the commonwealth, of the annual income of woiS^hibi- 
three pounds, or any estate of the value of sixty pounds, 8Si*]i,^o£li^ 
shall have a right to give in his vote for the senators for "•p^ ^'uch 
the district of which he is an inhabitant.] And to remove wMannaUadby 
all doubts concerning the meaning of the word ** inhabi- ndrmy.a. 
tant** in this constitution, every person shall be considered Jg^**^-**** 
as an inhabitant, for the purpose of electing and being 
elected into any office, or place within this state, in that 
town, district, or plantation where he dwelleth, or hath 
his home. 

The selectmen of the several towns shall preside at ^JJJSJJ^J^ 
such meetings impartially ; and shall receive the votes of mMtings. 
all the inhabitants of such towns present and qualified 
to vote for senators, and shall sort and count tliem in 
open town meeting, and in presence of the town clerk, K«taniofvou». 
who shall make a fair record, in presence of the select- 
men, and in open town meeting, of the name of every 
person voted for, and of the niunber of votes against his 
name : and a fair copy of this recoi*d shall be attested by f^^^i 
the selectmen and the town clerk, and shall be sealed up, Art.n. 
directed to the secretary of the commonwealth for the 
time being, with a superscription, expressing the purport 
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of the contents thereof, and delivered by the town clerk 
of such towns, to the sheriff of the county in which such 
to flit\^8Sj»- ^^^ ^^®^> thirty days at least before [the last Wednes- 
sSamend"*^* day in May] annually; or it shall be delivered into the 
menu. Art. X. secretar3r's office seventeen days at least before the said 
[last Wednesday in May :] and the sheriff of each county 
shall deliver all such certificates by him received, into 
the secretary's office, seventeen days before the said [last 
Wednesday in May.] 
untoJS?^»tii -A.nd the inhabitants of plantations unincorporated, 
Srhopiytuto qualified as this constitution provides, who are or shall 
taxes, may vote, be empowered and required to assess taxes upon them- 
selves toward the support of government, shall have 
the same privilege of voting for councillors and senators 
in the plantations where they reside, as town inhabitants 
SeeSng»r hsLYO in their respective towns ; and the plantation meet- 
2i?ofi!n^by ^^S^ ^^^ *^*' purpose shall be held annually [on the same 
^odmente, first Monday in April] , at such place in the plantations, 
AMeeeorato respectively, as the assessors thereof shall direct; which 
"****"^* **** assessors shall have like authority for notifying the elec- 
tors, collecting and returning the votes, as the selectmen 
and town clerks have in their several towns, by this con- 
stitution. And all other persons living in places unincor- 
porated (qualified as aforesaid) who shall be assessed to 
the support of government by the assessors of an adjacent 
town, shall have the privilege of giving in their votes for 
councillors and senators in the town where they shall be 
assessed, and be notified of the place of meeting by the 
selectmen of the town where they shall be assessed, for 
that purpose, accordingly. 
^nSi tow!* ^' "^^^ ^^^ there may be a due convention of sena- 
amineandeooDt tors on the [last Wednesday in May] annually, the gov- 
ISSSl^iii?*'** emor with five of the council, for the time being, shall, 
to flrstw^SfiM. as soon as may be, examine tike returned copies of such 
^ul^^^l^, records ; and fourteen days before the said day he shall 
Majority ' issue liis suHunons to such persons as shall appear to be 
ch^j^to chosen by [a majority of] voters, to attend on that day, 
«meDdm^, and take their seats accordingly : provided, nevertheless, 
"^^ ^^' that for the first year the said returned copies shall be 
examined by the president and five of the council of the 
former constitution of government ; and the said president 
shall, in like manner, issue his summons to the persons 
so elected, that they may take their seats as aforesaid. 
IJJ'JJJJ^, IV. The senate shall be the final judge of the elec- 
eieetioDa, ato., tions, retums and qualifications of their own members, as 
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pointed out in the constitution; and shall, [on the said Jj^**^"*®"" 
last Wednesday in May] annually, determine and declare 2^™^J^"§5^ 
who are elected by each district to be senators [by a cUyof Janua^" 
majority of votes; and in case there shall not appear to iiJi5£rArt.x. 
be the full number of senators returned elected by a Si^^to 
majority of votes for any district, the deficiency shall be S^^dSenu, 
supplied in the following manner, viz. : The members of Art.xiv. 
the house of representatives, and such senators as shall 
be declared elected, shall take the names of such persons 
as shall be found to have the highest number of votes 
in such district, and not elected, amounting to twice the 
number of senators wanting, if there be so many voted 
for ; and out of these shall elect by ballot a number of J^^®"» '"^^^ 
senators sufficient to fill up the vacancies in such district ; changed to 
and in this manner all such vacancies shall be filled up in p^pie? ^ 
every district of the commonwealth ; and in like manner men^Art 
all vacancies in the senate, arising by death, removal out ^^^^^• 
of the state, or otherwise, shall be supplied as soon as may 
be, after such vacancies shall happen.] 

V. Provided, nevertheless, that no person shall be Quaiificationt 
capable of being elected as a senator, [who is not seised i»roi»rty*qnau. 
in his own right of a freehold, within this conmion wealth, SSSl** *****^" 
of the value of three hundred pounds at least, or possessed ^nt? a^ 
of personal estate to the value of six hundred pounds at f^J j;^^ 
least, or of both to the amount of the same smn, and] who vuion uto 
has not been an inhabitant of this commonwealth for the ^o^^d^ 
space of five years immediately preceding his election, and, ^^' ^^' 
at the time of his election, he shall be an inhabitant in the 
district for which he shall be chosen. 

YI. The senate shall have power to adjourn themselves , senate not to 
provided such adjournments do not exceed two days at a SSaa^"da7t. 
time. 

Vn. The senate shall choose its own president, ap- it/^SaUnJlnd 
point its own officers, and determine its own rules of eetabuahiu 

"^ J. roles. 

proceedings. 

Vm. The senate shall be a court with fuU authority jJjjS^*" 
to hear and determine all impeachments made by the 
house of representatives, against any officer or officers 
of the commonwealth, for misconduct and mal-administra- 
tion in their offices. But previous to the trial of every 
impeachment the members of the senate shall respectively 
be sworn, truly and impartially to try and determine the Oath. 
charge in question, according to evidence. Their judg- Limitation of 
ment, however, shall not extend further than to removal **""* 
from office and disqualification to hold or enjoy any place 
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Qnornm. See 
amendmenta. 
Arte. XXII. 
andXZXin. 



of honor, trust, or profit, under this commonwealth ; but 
the party so convicted shall be, nevertheless, liable to 
indictment, trial, judgment, and punishment, according to 
the laws of the land. 

IX. [Not less than sixteen members of the senate 
shall constitute a quorum for doing business.] 



Bepresentatlon 
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oUedby 
XXXV. 



of a repre. 
■entatlTe. 



CHAPTER I. 

Section in. 

House of Representatives. 

Abtigle I. There shall be, in the legislature of this 
cominonwealth, a representation of the people, annually 
elected, and founded upon the principle of equality. 

n. [And in order to provide for a representation of 
the citizens of this commonwealth, founded upon the prin- 
ciple of equality, every corporate town containing one 
hundred and fifty ratable polls may elect one represent- 
ative; every corporate town containing three hundred 
and seventy-five ratable polls may elect two representa- 
tives ; every corporate town containing six hundred ratable 
polls may elect three representatives ; and proceeding in 
that manner, making two hundred and twenty-five ratable 
polls the mean increasing number for every additional 
representative. 

Provided, nevertheless, that each town now incorporated, 
not having one hundred and fifty ratable polls, may elect 
one representative ; but no place shall hereafter be incor- 
porated with the privilege of electing a representative, 
unless there are within the same one hundred and fifty 
ratable polls.] 

And the house of representatives shall have power fi*om 
time to time to impK>se fines upon such towns as shall 
neglect to choose and return members to the same, agree- 
ably to this constitution. 

[The expenses of travelling to the general assembly » and 
returning home, once in every session, and no more, shall 
be paid by the government, out of the public treasury, to 
every member who shall attend as seasonably as he can, in 
the judgment of the house, and does not depart without 
leave.] 

m. Every member of the house of representatives 
shall be chosen by written votes ; [and, for one year at 
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least next preceding his election, shall have been an inhab- NewproTWon 
itant of, and have been seised in his own right of a free- BUwaend*"^ 
hold of the value of one hundred pounds within the town xS?*'^'** 
he shall be chosen to represent, or any ratable estate to q^I^^^u' 
the value of two hundred pounds; and he shall cease to i»bed by amend- 

1 » 1 • t» . \ ■•• • x^^ menta, Art. 

represent the said town unmediately on his ceasing tp be xin. 
qualified as aforesaid.] 

IV. [Every male person, being twenty-one years of JJ^*^*^*" 
age, and resident in anj*- particular town in this common- These pro- 
wealth for the space of one year next preceding, having a sedSf ly"^'" 
freehold estate within the said town of the annual income SullTCxk., 
of three pounds, or any estate of the value of sixty pounds, ^x^^^xi. 
shall have a risrht to vote in the choice of a representative s°d x5lxii. ' 

^ ,P ^ ,v .J X T See alBO amend. 

or representatives for the said town. J mente.Art. 

V. [The members of the house of representatives shall wuannimedby 
be chosen annually in the month of May, ten days at least ^'^^^ 
before the last Wednesday of that month.! uvee, when 

•^ -• ehoeen. 

Time of election clianged by amendments, Art. X.» and changed again by amendments. 

Art. XV. 

VI. The house of representatives shall be the erand Honseaione 

• z*!* 11 Til. 1 *•** impeach. 

inquest of this commonwealth; and all impeachments 
made by them shall be heard and tried by the senate. 

Vn. All money bills shall ori^nate in the house of House to origi. 

... i_ i xi. X nate all money 

representatives ; but the senate may propose or concur buis. 
with amendments, as on other bills. 

Vin. The house of representatives shall have power Nottoadjonm 
to adjourn themselves; provided such adjournment shall "^'^^^^^o 
not exceed two days at a time. 

IX. [Not less than sixty members of the house of S23S*enu* 
representatives shall constitute a quorum for doing busi- Am.xx i.and 
ness.} 

X. The house of representatives shall be the judge of ^'J^«*^2f ^^ 
the returns, elections, and qualifications of its own mem- iuoWme^. 
bers, as pointed out in the constitution ; shall choose their lu'ofaMnMdT 
own speaker ; appoint their own officers, and settle the JSSjjete!** 
rules and orders of proceeding in their own house. They May punish 
shall have authority to punish by imprisonment every SStoS2*° 
person, not a member, who shall be guilty of disrespect i*<*»y»»*- 
to the house, by any disorderly or contemptuous behavior 

in its presence ; or who, in the town where the general 
court is sitting, and during the time of its sitting, shall 
threaten harm to the body or estate of any of its members, 
for any thing said or done in the house; or who shall 
assault any of them therefor; or who shall assault, or 
arrest, any witness, or other person, ordered to attend the 
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house, in his way in going or returning; or who shall 
rescue any person arrested by the order of the house. 

And no member of the house of representatives shall 
be arrested, or held to bail on mesne process, during his 
going unto, returning from, or his attending the general 
assembly. 

XI. The senate shall have the same powers in the like 
puniBh. cases ; and the governor and council shall have the same 

&«^«"iiimi*»- authority to punish in like cases : provided, that no impris- 
onment on the warrant or order of the governor, council, 
senate, or house of representatives, for either of the above 
described oflFences, be for a term exceeding thirty days. 

And the senate and house of representatives may try 
and determine all cases where their rights and privileges 
are concerned, and which, by the constitution, they have 
authority to tiy and determine, by committees of their own 
members, or in such other way as they may respectively 
think best. 
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14 Qray, 226, 
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eboaen, if he 
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tion changed by 
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Art. X., and 



by amend- 
m«DU,Ari.XV. 



CHAPTER II. 

EXECUTIVE POWER. 

Section I. 
Governor. 

Abtigle I. There shall be a supreme executive mag- 
istrate, who shall be styled — The Governor op the 
CoBOiONWEALTH OP MASSACHUSETTS; and whose title 
shall be — His Excellency. 

n. The governor shall be chosen annually; and no 
person shall be eligible to this office, unless, at the time of 
his election, he shall have been an inhabitant of this com- 
monwealth for seven years next preceding ; [and unless he 
shall at the same time be seised, in his own right, of a 
freehold, within the conunon wealth, of the value of one 
thousand pounds ;] [and unless he shall declare himself to 
be of the Christian religion.] 

in. Those persons who shall be qualified to vote for 
senators and representatives within the several towns of 
this commonwealth shall, at a meeting to be called for 
that purpose, on the [first Monday of April} annually, 
give in their votes for a governor, to the selectmen, who 
shall preside at such meetings ; and the town clerk, in the 
presence and with the assistance of the selectmen, shall , 
in open town meeting, sort and count the votes, and form 
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a list of the persons voted for, with the number of votes 
for each person against his name ; and shall make a fair 
record of the same in the town books, and a public decla- AttoehiM.M* 
ration thereof in the said meeting ; and shall, in the pres- Sua. *" * 
ence of the inhabitants, seal up copies of the said list, 
attested by him and the selectmen, and transmit the same 
to the sheriff of the county, thirty days at least before the 
[last Wednesday in May] ; and the sherifl* shall transmit J^^J^}^,. 
the same to the secretary's office, seventeen days at least dayof jwiiuupy 
before the said [last Wednesday in May] ; or the select- iMn£,*Arix. 
men may cause returns of the same to be made to the 
office of the secretary of the commonwealth, seventeen 
days at least before the said day ; and the secretary shall 
lay the same before the senate and the house of repre- 
sentatives on the [last Wednesday in May], to be by them otaunwdto 
examined ; and in case of an election by a [majority] of all amendmenL, 
the votes returned, the choice shall be by them declared -^'^•^v- 
and published ; but if no person shall have a [majority] of 5h2i*2l?^l^n 
votes, the house of representatives shall, by ballot, elect ^•^^'^'^y- 
two out of four persons who had the highest number of 
votes, if so many shall have been voted for ; but, if other- 
wise, out of the number voted for ; and make return to 
the senate of the two persons so elected ; on which the 
senate shall proceed, by ballot, to elect one, who shall be 
declared governor. 

IV. The governor shall have authority, from time to Power ofgor- 
time, at his discretion, to assemble and call together the ^vemorand 
councillors of this conmionwealth for the time being ; and **""^- 
the governor with the said councillors, or five of them at 

least, shall, and may, from time to time, hold and keep a 
council, for the ordering and directing the affairs of the 
commonwealth, agreeably to the constitution and the laws 
of the land. 

V. The governor, with advice of council, shall have Mayadjom o? 
full power and authority, during the session of the gen- g^^Murt 
eral court, to adjourn or prorogue the same to any time SS wS2S** 
the two houses shall desire ; [and to dissolve the same on 2? to Stiohi- 
the day next preceding the last Wednesday in May ; and, ^j^JJ^^JJ^ 
in the recess of the said court, to prorogue the same from 

time to time, not exceeding ninety days in any one recess ;J 
and to call it together sooner than the time to which it 
may be adjourned or prorogued, if the welfare of the com- 
monwealth shall require the same ; and in case of any 
infectious distemper prevailing in the place where the said 
court is next at any time to convene, or any other cause 
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happening, whereby danger may arise to the health or 
lives of the members from their attendance, he may direct 
the session to be held at some other, the most convenient 
place within the state. 

[And the governor shall dissolve the said general court 
on the day next preceding the last Wednesday in May.] 

VI. In cases of disagreement between the two houses, 
with regard to the necessity, expediency, or time of ad- 
journment or prorogation, the governor, with advice of 
the council, shall have a ri^ht to adjourn or prorogue 
the general court, not exceeding ninety days, as he shall 
determine the public good shall require. 

Vn. The governor of this commonwealth, for the time 
being, shall be the commander-in--chief of the army and 
navy, and of all the military forces of the state, by sea 
and land ; and shall have full power, by himself, or by 
any conunander, or other oflScer or officers, from time to 
time, to train, instruct, exercise, and govern the militia 
and navy ; and, for the special defence and safety of the 
commonwealth, to assemble in martial array, and put in 
warlike posture, the inhabitants thereof, and to lestd and 
conduct them, and with them to encounter, repel, resist, 
expel, and pursue, by force of arms, as well by sea as by 
land, within or without the limits of this commonwealth, 
and also to kill, slay, and destroy, if necessary, and con- 
quer, by all fitting ways, enterprises, and means whatso- 
ever, aU and every such person and persons as shall, at 
any time hereafter, in a hostile manner, attempt or enter- 
prise the destruction, invasion, detriment, or annoyance 
of this conmionwealth ; and to use and exercise, over the 
army and navy, and over the militia in actual service, the 
law-martial, in time of war or invasion, and also in time 
of rebellion, declared by the legislature to exist, as occa- 
sion shall necessarily require ; and to take and surprise, 
by all ways and means whatsoever, all and every such 
person or persons, with their ships, arms, ammunition, 
and other goods, as shall, in a hostile manner, invade, or 
attempt the invading, conquering, or annoying this com- 
monwealth ; and that the governor be intrusted with all 
these and other powers, incident to the offices of cap- 
tain-general and couunander-in-chief, and admiral, to be 
exercised agreeably to the rules and regulations of the con- 
stitution, and the laws of the land, and not otherwise. 

Provided, that the said governor shall not, at any time 
hereafter, by virtue of any power by this constitution 
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granted, or hereafter to be granted to him by the legis- 
lature, transport any of the inhabitants of this common- 
wealth, or oblige them to march out of the limits of the 
same, without Qieir free and voluntary consent, or the con- 
sent of the general court ; except so far as may be neces- 
sary to march or transport them by land or water, for the 
defence of such part of the state to which they cannot 
otherwise conveniently have access. 

VIII. The power of pardoning oflFences, except such ooyernorand 
as persons may be convicted of before the senate by an p^onoSSncei. 
impeachment of the house, shall be in the governor, by ®*®*p^«^- 
and with the advice of council ; but no charter of par- 
don, granted by the governor, with advice of the council 
before conviction, shall avail the party pleading the same, Butn^befow 
notwithstanding any general or particular expressions io9MaM.823. 
contained therein, descriptive of the oflFence or offences 
intended to be pardoned. 

iX. All judicial oflScers, [the attorney-general,] the Judicw om- 
solicitor-general, [all sheriffs,] coroners, [and registers of Som\n2e<i^jmd 
probate,] shall be nominated and appointed by the gov- KS^^JJ^ioM 
emor, by and with the advice and consent of the council ; "^^^y" 
and every such nomination shall be made by the ffovemor, generti, aee 
and made at least seven days prior to such appointment, atuxvii. 

For jproyisioD as to election of •berlffe, regUtert of probate, etc., see amendmeDts, 
Art. XlX. B*or provision as to appointment of notaries public, see amendments, 

X. The captains and subalterns of the militia shall be Miutia officers, 
elected by the written votes of the train-band and alarm Limitation of 
list of their respective companies, [of twenty-one years bT^SS?-^''* 
of age and upwards ;] the field oflScers of regiments shall «»«»*•. ^it. v. 
be elected by the written votes of the captains and subal- 
terns of their respective regiments ; the brigadiers shall be 
elected, in like manner, by the field oflBcers of their respec- 
tive brigades ; and such oflScers, so elected, shall be com- Howcommis. 
missioned by the governor, whg shall determine their rank. ■'**°*** 

The legislature shall, by standing laws, direct the time Election of 
and manner of convening the electors, and of collect- *''^*^- 
ing votes, and of certifying to the governor, the oflBcers 
elected. 

The major-generals shall be appointed by the senate and JS^^"*^^' 
house of representatives, each having a negative upon the Mdoommi^ 
other ; and be commissioned by the governor. 

For prorlslone as to appointment of a eommlssary-generml, see amendments, Art. rv. 

And if the electors of brigadiers, field oflScers, captains vwaneies, bow 
or subalterns, shall neglect or refiise to make such elec- ate. ' ****' 
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tions, after being duly notified, according to the laws for 
the time being, then die governor, with advice of council, 
shall appoint suitable persons to fill such oflSces. 
wm^sf^li, [And no officer, duly conunissioned to command in the 
sSJIewS^^by* inili^t shall be removed from his office, but by the address 
amendmenta, of both houscs to the govcmor, or by fair trial in court- 
martial, pursuant to the laws of the commonwealth for the 
time being.] 
how'^^ittted*/ The conmianding officers of regiments shall appoint 
their adjutants and quartermasters ; the brigadiers their 
brigade-majors ; and the major-generals their aids ; and 
the governor shall appoint the adjutant-general. 
ho™*p^Sti^ The governor, with advice of council, shall appoint all 
officers of the continental army, whom by the confedera- 
tion of the United States it is provided tlmt this common- 
wealth shall appoint, as also all officers of forts and 
garrisons. 
SiSSi!"****° °' "^^^ divisions of the militia into brigades, regiments, and 
companies, made in pursuance of the militia laws now in 
force, shall be considered as the proper divisions of the 
militia of this commonwealth, until the same shall be 
altered in pursuance of some future law. 
dSSS^'fromthe ^- ^^ moneys shall be issued out of the treasury of 
6xcept?etc. ^® conmaonwealth, and disposed of (except such sums as 
13 Aui, 698. may be appropriated for the redemption of bills of credit 
or treasurer's notes, or for the payment of interest arising 
thereon) but by warrant under the hand of the governor 
for the time being, with the advice and consent of the 
council, for the necessary defence and support of the com- 
monwealth; and for the protection and preservation of 
the inhabitants thereof, agreeably to the acts and resolves 
of the general court. 
bSS^e£j.,to XlL All public boards, the commissary-general, all 
mjkeqiiarteriy superintending officcrs of public magazines and stores, 
belonging to this commonwealth, and all conmianding 
officers of forts and garrisons within the same, shall once 
in every three months, officially, and without requisition, 
and at other times, when required by the governor, deliver 
to him an account of all goods, stores, provisions, ammu- 
nition, cannon with their appendages, and small arms 
with their accoutrements, and of all other public property 
whatever under their care respectively ; distinguishing the 
quantity, number, quality and kind of each, as particu- 
larly as may be ; together with the condition of such forts 
and garrisons; and the said commanding officer shall 
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exhibit to the governor, when required by him, true and 
exact plans of such forts, and of the land and sea or har- 
bor or harbors, adjacent. 

And the said boards, and all public officers, shall com- 
municate to the governor, as soon as may be after receiv- 
ing the same, all letters, despatches, and intelligences of a 
public nature, which shall be directed to them respectively. 

Xin. As the public good requires that the governor salary of 
should not be under the undue influence of any of the «f<*^«™<*'- 
members of the general court by a dependence on them 
for his support, that he should in all cases act with free- 
dom for the benefit of the public, that he should not have 
his attention necessarily diverted from that object to his 
private concerns, and that he should maintain tiie dignity 
of the conunonwefilth in the character of its chief magis- 
trate, it is necessary that he should have an honorable 
stated salary, of a fixed and permanent value, amply suffi- 
cient for those purposes, and established by standing laws : 
and it shall be among the first acts of the general court, 
after the conmiencement of this constitution, to establish 
such salary by law accordingly. 

Permanent and honorable salaries shall also be estab- saiarieaof jm. 
lished by law for the justices of the supreme judicial court. jtSi^'whS?* 

And if it shall be found that any of the salaries afore- SaiaHeetobe 
said, so established, are insufficient, they shall, from time toao^^t. 
to time, be enlarged, as the general court shall judge 
proper. 

CHAPTER II. 

Section n. 

Lieutenant- Governor. 

Aktigle I. There shall be annually elected a lieu- Lientanant. 
tenant-governor of the commonwealth of Massachusetts, SaeandTqiiau. 
whose title shall be — His Honor; and who shall be JSmdminSr 
qualified, in point of [religion,] [property,] and residence ctcw?'*°** 
in the commonwealth, in tiie same manner with the gov- 
ernor ; and the day and manner of his election, and the 
qualifications of the electors, shall be the same as are re- 
quired in the election of a governor. The return of the Howcboaen. 
votes for this officer, and the declaration of his election, 
shall be in the same manner ; [and if no one person shall ^|J3J^ mo- 
be found to have a majority of all the votes returned, the J[^^S^i 
vacancy shall be filled by the senate and house of repre- Artxrv. 
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sentatives, in the same manner as the governor is to be 
elected, in case no one person shall have a majority of the 
votes of the people to be governor.] 
SunSi"***' n. The governor, and in his absence the lieutenant- 

Lieutenant. govemor, shall be president of the council, but shall have 
member of, no votc in council ; and the lieutenant-governor shall 
except. always be a member of the council, except when the chair 

of the governor shall be vacant. 
Ji?SiSTtobe ni. Whenever the chau- of the govemor shall be 
to^^rto™***"' vacant, by reason of his death, or absence from the com- 
monwealth, or otherwise, the lieutenant-governor, for the 
time being, shall, during such vacancy, perform all the 
duties incumbent upon the governor, and shall have and 
exercise all the powers and authorities, which by this con- 
stitution the govemor is vested with, when personally 
present. 



CHAPTER II. 
Section HI. 

Council^ and the Manner of settling Elections by the Legis- 
lature. 

2*"°Sf'^« Akticle I. There shall be a council for advisins^ the 

Number of • xi j^« ^ /• xi ^ ^ ^ 

eoimeuiort govcmor in the executive part of the government, to con- 
Mght. ^ sist of [nine] persons besides the lieutenant>-govemor, 
^ntJ^". whom the governor, for the time being, shall have full 
^^^- power and authority, from time to time, at his discretion, 

to assemble and caU together ; and the governor, with the 
said councillors, or five of them at least, shall and may, 
from time to time, hold and keep a council, for the order- 
ing and directing the afiairs of the coinmonwealth, accord- 
ingto the laws of the land, 
wh^^iodbo^ n. [Nine councillors shall be annually chosen from 
ModSidby among the persons returned for councillors and senators, 
A?u!l?^' on the last Wednesday in May, by the joint ballot of 
S^^Veeded b ^® senators and representatives assembled in one room ; 
amendmento/ and in casc there slmll not be found upon the first choice, 
^ the whole number of nine persons who will accept a seat 

in the council, the deficiency shall be made up by the 
electors aforesaid fix)m among the people at large; and 
the number of senators left shall constitute the senate 
Sm?SS7<^ for the year. The seats of the persons thus elected fix)m 
IS^ tSwJkSf* ^® senate, and accepting the trust, shall be vacated in the 
senate.] 
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ni. The councillors, in the civil arrangements of the Rwikof 
commonwealth, shall have rank next after the lieutenant- ^^ "* 
governor. 

IV. [Not more than two councillors shall be chosen Nodutrictto 
out of any one district of this commonwealth.] two?""*^'* 

SaperMded by amendmenU, Art. XVI. 

V. The resolutions and advice of the council shall be lugiiterof 
recorded in a register, and signed by the members present ; ^'"*"- 
and this record may be called for at any time by either 
house of the legislature ; and any member of the council 

may insert his opinion, contrary to the resolution of the 
majority. 

VI. Whenever the office of the governor and lieuten- oouBcutoexer. 
ant-governor shall be vacant, by reason of death, absence, otgo^tn^^ 
or otherwise, then the council, or the major part of them, ••^»«*«- 
shall, during such vacancy, have full power and authority 

to do, and execute, all and every such acts, matters, and 
things, as the governor or the lieutenant-governor might 
or could, by virtue of this constitution, do or execute, if 
they, or eiflier of them, were personally present. 

VII. [And whereas the elections appointed to be made, Bieeaons may 
by this constitution, on the last Wednesday in May annu- SS^^JST*** 
ally, by the two houses of the legislature, may not be 
completed on that day, the said elections may be adjourned 

from day to day until the same shall be completed. And g^^*^*Jdby 
the order of elections shall be as follows : the vacancies in y**"*^^^^ 
the senate, if any, shall first be filled up ; the governor xxv. **° 
and lieutenant-governor shall then be elected, provided 
there should be no choice of them by the people ; and 
afterwards the two houses shall proceed to the election of 
the council.] 



CHAPTER II. 

. Section IV. 

Secretary y Treasurery Commissary ^ etc. 

Artigle I. [The secretary, treasurer and receiver- 8ecretMy,«to., 
general, and the conunissary-general, notaries public, and] howdboUn.^ 
naval officers, shall be chosen annually, by joint ballot of toiaS^S?" 
the senators and representatives in one room. And, that JSS^y^^*"* 
the citizens of this commonwealth may be assured, from ^J*^i5J2f/^ 
time to time, that the moneys remainins^ in the public attorDergw. 
treasury 9 upon the settlement and uquidation of the pub- menta. Art. 
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TreMorerin- 
eligible for 
more than five 
■nceeetiTe 
yean. 



Secretary to 
keep records ; 
to attend the 
governor and 
councU, etc. 



lie accounts, are their property, no man shall be eligible 
as treasurer and receiver-general more than five years 
successively. 

For prorleion as to appointment of notarlea public and the commiaeary-general, eee 
amendments. Art. IV. 

n. The records of the commonwealth shall be kept in 
the office of the secretary, who may appoint his deputies, 
for whose conduct he shall be accountable ; and he shall 
attend the governor and council, the senate and house of 
representatives, in person, or by his deputies, as they shall 
respectively require. 



CHAPTER III. 



Tenure of all 
commissioned 
offlcers to be 
expressed. 
Judicial officers 
to hold office 
during good 
behaTior, ex- 
cept, etc. 
But may be 
remoTed on 
address. 



Justices of su- 
preme Judicial 
court to give 
opinions when 
required. 
122 Mass. 600. 
128 Haas. 667, 
661. 

Justices of the 
peace: tenure 
of their office. 
8Cnah.684. 



For removal of 
Justtcesofihe 
peace, see 
ame ndments,, 
Axt.JLXXVXL 



ProTlsions for 

holding probate 

oourts. 

12 Gray, 147. 



JUDICIARY POWER. 

Article I. The tenure, that all conunission officers 
shall by law have in their offices, shall be expressed in 
their respective commissions. All judicial officers, duly 
appointed, commissioned, and sworn, shall hold their offices 
during good behavior, excepting such concerning whom 
there is different provision made in this constitution : 
provided, nevertheless, the governor, with consent of the 
council, may remove them upon the address of both houses 
of the legislature. 

n. Each branch of the legislature, as well as the gov- 
ernor and council, shall have authority to require the opin- 
ions of the justices of the supreme judicial court, upon 
important questions of law, and upon solemn occasions. 

m. In order that the people may not suffer from the 
long continuance in place of any justice of the peace who 
shall fail of discharging the important duties of his office 
with ability or fidelity, all commissions of justices of the 
peace shall expire and become void, in the term of seven 
years from their respective dates ; and, upon the expira- 
tion of any commission, the same may, if necessary, be 
renewed, or another person appointed, as shall most con- 
duce to the well-being of the commonwealth. 

rV. The judges of probate of wills, and for granting 
letters of administration, shall hold their courts at such 
place or places, on fixed days, as the convenience of the 
people shall require ; and the legislature shall, from time to 
time, hereafter, appoint such times and places ; until which 
appointments, the said courts shall be holden at the times 
and places which the respective judges shall direct. 
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V. All causes of marriage, divorce, and alimony, and JJJSS^Md 
all appeals from the judges of probate, shall be heard and ^J^^^^^. 
determined by the governor and council, until the legis- ▼uiont made 
lature shall, by law, make other provision. iJ5Mut.327. 

•^ ' ^ lift Mm«. 317. 



CHAPTER IV. 

DELEGATES TO CONGRESS. 

[The delegates of this conmionwealth to tihe congress of 2^'*»**^*** 
the United States, shall, some time in the month of June, 
annually, be elected by the joint ballot of the senate and 
house of representatives, assembled together in one room ; 
to serve in congress for one year, to commence on the first 
Monday in November then next ensuing. They shall 
have conmiissions under the hand of the governor, and 
the great seal of the commonwealth ; but may be recalled 
at any time within the year, and others chosen and com- 
missioned, in the same manner, in their stead.] 



CHAPTER V. 

THE UNIVERSITY AT CAMBRIDGE, AND ENCOURAGEMENT OF 
LITERATURE, ETC. 

Section I. 

The University. 

Artigle I. Whereas our wise and pious ancestors, so BMxwxd 
early as the year one thousand six hundred and thirty-six, ^"•«*- 
laid the foundation of Harvard College, in which univer- 
sity many persons of great eminence have, by the blessing 
of God, been initiated in those arts and sciences which 
qualified them for public employments, both in church, 
and state ; and whereas the encouragement of arts and 
sciences, and all good literature, tends to the honor of 
GrOD, the advantage of the Christian religion, and the great 
benefit of this and the other United States of America, 
— it is declared, that the President and Fellows of pow«ni,prwi. 
Harvard College, in their corporate capacity, and SSS^nSdeSt 
their successors in that capacity, their officers and ser- ^nibm^' 
vants, shall have, hold, use, exercise, and enjoy, all the 
powers, authorities, rights, liberties, privileges, immuni- 
ties, and franchises, wMch they now betve, or are entitled 
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Angifu, 

granu, etc, 
eonflniwd. 



to have, hold, use, exercise, and enjoy ; and the same are 
hereby ratified and confirmed unto them, the said presi- 
dent and fellows of Harvard College, and to their suc- 
cessors, and to their officers and servants, respectively, 
forever. 

n. And whereas there have been at sundry times, by 
divers persons, gifts, grants, devises of houses, lands, tene- 
ments, goods, chattels, legacies, and conveyances, here- 
tofore made, either to Harvard College in Cambridge, in 
New England, or to the president and fellows of Harvard 
College, or to the said college by some other description, 
under several charters, successively; it is declared, that 
all the said gifts, grants, devises, legacies, and convey- 
ances, are hereby forever confirmed unto the president 
and fellows of Harvard College, and to their successors 
in the capacity aforesaid, according to the true intent and 
meaning of the donor or donors, grantor or grantors, 
devisor or devisca^. 

HI. And whereas, by an act of the general court of 
the colony of Massachusetts Bay, passed in the year one 
thousand six hundred and forty-two, the governor and 
deputy-governor, for the time being, and all the magis- 
trates of that jurisdiction, were, with the president, ai^d 
a number of tiie clergy in the said act described, con- 
stituted the overseers of Harvard College ; and it being 
necessary, in tliis new constitution of government to 
ascertain who shall be deemed successors to the said gov- 
ernor, deputy-governor, and magistrates ; it is declared, 
that the governor, lieutenant-governor, council, and sen- 
ate of this conunonwealth, are, and shall be deemed, their 
successors, who, with the president of Harvard College, 
for the time being, together with the ministers of the con- 
gregational churches in the towns of Cambridge, Water- 
town, Charlestown, Boston, Roxbury, and Dorchester, 
mentioned in the said act, shall be, and hereby are, vested 
with all the powers and authority belonging, or in any 
way appertaining to the overseers of Harvard College ; 
Fdwcrof auenu provideid, that nothing herein shall bo construed to pre- 
ttMtoSSbuuJ!^ vent the legislature of this conmionwealth from making 
such alterations in the government of the said university, 
as shall be conducive to its advantage, and the interest 
of the republic of letters, in as full a manner as might 
have been done by the legislature of the late Province <^ 
the Massachusetts Bay. 



WhoihaUbe 



See StetQtM, 
1851, 224. 
18«2»27. 
1850.212. 
1866,178. . 
1880,05. 
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CHAPTER V. 

Section H. 

The Uncouragement of Literature^ etc. 

Wisdom and knowledge, as well as virtue, diffused gen- ihityofi«giri«t. 
erally among the body of the people, being necessary for KStSliTalf' 
the preservation of their rights and liberties ; and as these jSSJ^JSShS^Ji. 
depend on spreading the opportunities and advantages of I^Jue'iSooi* 
education in the various parts of the country, and among •t^^v^ 
the different orders of tiie people, it shall be the duty xraf. 
of legislatures and magistrates, in all future periods of Jos. * 
this commonwealth, to cherish the interests of literature i^^^*^-^*"- 
and the sciences, and all seminaries of them ; especially 
the university at Cambridge, public schools and granunar 
schools in the towns ; to encourage private societies and 
public institutions, rewards and inmiunities, for the pro- 
motion of agriculture, arts, sciences, conunerce, trades, 
manufactures, and a natural history of the country ; to 
countenance and inculcate the principles of humanity and 
general benevolence, public and private charity, industry 
and frugality, honesty and punctuality in their dealings ; 
sincerity, good humor, and all social affections, and gen- 
erous sentiments, among the people. 



CHAPTER VI. 

OATHS AND SUBSCRIPTIONS; INCOMPATIBILITY OF AND EXCLU- 
SION FROM OFFICES; PECUNIARY QUALIFICATIONS; COMMIS- 
SIONS; WRITS; CONFIRMATION OF LAWS; HABEAS CORPUS; 
THE ENACTING STYLE; CONTINUANCE OF OFFICERS; PROVI- 
SION FOR A FUTURE REVISAL OF THE CONSTITUTION, ETC. 

Article I. [Any person chosen governor, lieutenant-.OMiw,ete. 
governor, counculQr, senator, or representative, and accept- 
ing the trust, shall, before he proceed to execute the duties 
of his place or office, make and subscribe the following 
declaration, viz. : 

** I, A. B., do declare, that I believe the Christian reli- ^^Stowtif^ 
gion, and have a firm persuasion of its truth ; and that I Art. vn. 
am seised and possessed, in my own right, of the property 
required by the constitution, as one qualification for the 
office or place to which I am elected.'' 

And the governor, lieutenant-governor, and councillors, 
shall make and subscribe the said declaration, in the pres- 
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ence of the two houses of assembly ; and the senators and 
representatives, first elected under this constitution, before 
the president and five of the council of the former consti- 
tution ; and forever afterwards before the governor and 
council for the time being.] 
D^knittonand ^^^ evcry persou chosen to either of the places or 
offioert. offices aforcsaid, as also any person appointed or commis- 

sioned to any judicial, executive, military, or other office 
under the government, shall, before he enters on the dis- 
charge of the business of his place or office, take and sub- 
scribe the following declaration, and oaths or affirmations, 
viz. : 
otlSS^, [" I» ^- B. , do truly and sincerely acknowledge, profess, 
testify, and declare, ^t the Conunonwealth of Massachu- 
setts is, and of right ought to be, a firee, sovereign, and 
independent state ; and 1 do swear, that I will hear true 
faith and allegiance to the said commonwealth, and that I 
will defend the same against traitorous conspiracies and all 
hostile attempts whatsoever ; and that I do renounce and 
abjure sil allegiance, subjection, and obedience to the king, 
queen, or government of Great Britain (as the case may 
be), and every other foreign power whatsoever ; and that 
no foreign prince, person, prelate, state, or potentate, 
hath, or ought to have, any jurisdiction, superiority, pre- 
eminence, authority, dispensing or other power, in any 
matter, civil, ecclesiastical, or spiritual, within this com- 
monweiedth, except the authority and power which is or 
may be vested by their constituents in the congress of the 
United States : and I do further testify and declare, that 
no man or body of men hath or can have any right to 
absolve or discharge me from the obligation of this oath, 
declaration, or affirmation ; and that I do make this ac- 
knowledgment, profession, testimony, declaration, denial, 
renunciation, and abjuration, heartily and truly, according 
to the conunon meaning and acceptation of the foregoing 
words, without any equivocation, mental evasion, or secret 
reservation whatsoever. So help me, GrOD.''] 
Oath of office. ♦*!, A. B., do Solemnly swear and affirm, that I will 
fidthfiilly and impartially discharge and perform all the 
duties incumbent on me as , according to 

the best of my abilities and understanding, agreeably to 
the rules and regulations of the constitution and the btws 
of the commonwealth. So help me, GtOd." 
SSS^MrtT Rpovlded, always, that when any person chosen or ap- 
^^^^^ ' pointed as aforesaid, shall be of the denomination of the 
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people called Quakers, and shall decline taking the said 
oath[s], he shall make his afBrmation in the foregoing 
form, and subscribe the same, omitting the words, ["/tZo 
swear ^"^^ '« and abjure j^ <* oath or^'^ ** arid objurations^' in the 
first oath, and in the second oath, the words] ^^ swear 
andy' and [in each of them] the words *' So help me^ 
God ;" subjoining instead thereof, ** This I do under the 
pains and penalties of perjury J*' 

And the said oaths or affirmations shall be taken and ^^"Jons, 
subscribed by the governor, lieutenant-governor, and coun- ^T*^"**°*^ 
cillors, before the president of the senate, in the presence 
of the two houses of assembly ; and by the senators and 
representatives first elected under this constitution, before 
the president and five of the council of the former consti- 
tution ; and forever afterwards before the governor and 
council for the time being ; and by the residue of the 
officers aforesaid, before such persons and in such manner 
as from time to time shall be prescribed by the legislature. 

n. No governor, lieutenant-governor, or judge of the Plurality of 
supreme judicial court, shall hold any other office or place, SSSSi^to ^. 
under the authority of this commonwealth, except such as SSSpt^etc. 
by this constitution they are admitted to hold, saving that ^JJ^^rt. 
the judges of the said court m&y hold the offices of justices ^^^^^^-* 
of the peace through the state ; nor shall they hold any 
other place or office, or receive any pension or salary from 
any other state or government or power whatever. 

No person shall be capable of holding or exercising at i^*^J°$JJ^ 
the same time, within this state, more t^n one of the fol- 
lowing offices, viz. : judge of probate — sheriff — register 
of probate — or register of deeds ; and never, more than 
any two offices, which are to be held by appointment of 
the governor, or the governor and council, or the senate, 
or the house of representatives, or by the election of the 
people of the state at large, or of the people of any county, 
military offices, and the offices of justices of the peace 
excepted, shall be held by one person. 

No person holding the office of judge of the supreme inoompfttibu 
judicial court — secretary — attorney-general — solicitor- Forfurther pro- 
general — treasurer or receiver-general — judge of probate JljUSpittMe 
— commissary-general — [president, professor, or instruc- ^J^Si^u 
tor of Harvard College] — sheriff — clerk of the house of ^^Jj^J^f ^ 
representatives — register of probate — register of deeds vErdooUeg* 
— clerk of the supreme judicial court — clerk of the infe- S StocS^ . 
rior court of common pleas — or officer of the customs, -*^-»-^^"- 
including in this description naval officers — shall at the 
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same time have a seat in the senate or house of representa- 
tives ; but their being chosen or appointed to, and accept- 
ing the same, shall operate as a resignation of their seat in 
the senate or house of representatives ; and the place so 
vacated shall be filled up. 
iDoompattbia ^^^ ^^ 8Qme rule shall take place in case any judge of 
the said supreme judicial court, or judge of probate, shall 
accept a seat in council ; or any councillor shall accept of 
either of those oflSces or places. 
dtoqSJfy^'" And no person shall ever be admitted to hold a seat in 
the legislature, or any office of trust or importance under 
the government of this conmion wealth, who shall, in the 
due course of law, have been convicted of bribery or cor- 
ruption in obtaining an election or appointment. 
Mwuan5?°*^ HI. In all cases where sums of money are mentioned 
in this constitution, the value thereof shall be computed 
fiSSo^m?^" i" silver, at six shillings and eight pence per ounce ; and 
sSiamSSd^' it shall be in the power of the legislature, from time to 
xin*knd*** time, to increase such qualifications, as to property, of 
XXXIV. the persons to be elected to offices, as the circumstances 

of the commonwealth shall require. 
raT^^^ rV. All coDunissions shall be in the name of the 

commiuioiw. Commonwealth of Massachusetts, signed by the governor 
and attested by the secretary or his deputy, and have the 
great seal of the conmionwealth affixed thereto. 
^2^o»^j^ V. All writs, issuing out of the clerk's office in any of 
s^58 the courts of law, shall be in the name of the Conmion- 

i3 0im7/74. Wealth of Massachusetts ; they shall be under the seal of 
the court from whence they issue ; they shall bear test of 
the first justice of the court to which they shall be return- 
able, who is not a party, and be signed by the clerk of 
such court. 
oonttoi|^<m of yi. All the laws which have heretofore been adopted, 
V^mJmI m*' ' used, and approved in the Province, Colony, or State of 
s Mm!.* 584. Massachusctts Bay, and usually practised on in the courts 
io^Pidc.^,u6. of law, shall still remain and bo in full force, until altered 
sMekus. ^j. repealed by the legislature ; such parts only excepted 
as are repugnant to the rights and liberties contained in 
this constitution. 
B^c^of YU. The privilege and benefit of the writ of habeas 

Meiurad|«m^ corpus shall be enjoyed in this conunonwealth, in the most 
free, easy, cheap, expeditious, and ample manner; and 
shall not be suspended by the legislature, except upon the 
most urgent and pressing occasions, and for a liaiited 
time, not exceeding twelve months. 
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VlU. The enacting style, in making and passing all ^let'*^^* 
acts, statutes, and laws, slwiU be — ** Be it enacted by the 
Senate and House of Representatives in Greneral Court 
assembled, and by the autiiority of the same." 

IX. To the end there may be no failure of justice, or pfioewof 
danger arise to the commonwealth from a change of the m^^^ro^^ 
form of government, all officers, civil and military, hold- "^^^^ •**' 
ing commissions under the government and people of 
Massachusetts Bay in New England, and all other officers 

of the said government and people, at the time this con- 
stitution shall take effect, shall have, hold, use, exercise, 
and enjoy, all the powers and authority to them granted 
or committed, until other persons shall be appointed in 
their stead ; and all courts of law shall proceed in the 
execution of the business of their respective departments ; 
and all the executive and legislative officers, bodies, and 
powers shall continue in full force, in the enjo3mtient and 
exercise of all their trusts, employments and authority ; 
until the general court, and the supreme and executive offi- 
cers under this constitution, are designated and invested 
with their respective trusts, powers, and authority. 

X. [In order the more effectually to adhere to the Provwonfor 
pri])ciples of the constitution, and to correct those viola- JSSSon!*"' 
tions which by any means may be made therein, as well pSJ^SonSto 
as to form such alterations as from experience shall be UJ*JS^2»d!*** 
found necessary, the ^neral court which shall be in the m«nti, Art-ix. 
year of our Lord one mousand seven hundred and ninety- 
five, shall issue precepts to the selectmen of the several 

towns, and to the assessors of the unincorporated planta- 
tions, directing them to convene the qualified voters of 
their respective towns and plantations, for the purpose of ^^ 
collecting their sentiments on the necessity or expediency 
of revising the constitution, in order to amendments. 

And if it shall appear, by the returns made, that two- provirioBf6r 
thirds of the qualified voters throughout the state, who JSfiSL**^ 
shall assemble and vote in consequence of the said pre- 
cepts, are in favor of such revision or amendment, the 
general court shall issue precepts, or direct them to be 
issued from the secretary's office, to the several towns 
to elect delegates to meet in convention for the purpose 
aforesaid. 

The said delegates to be chosen in the same manner 
and proportion as their representatives in the second 
hran<^ of the legislature are by this constitution to be 
chosen.] 
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prewniSg'and XI. This form of government shall be enrolled on 

SonititutiSn!*^ parchment, and deposited in the secretary's oflGlce, and be 

a part of the laws of the land ; and printed copies thereof 

shall be prefixed to the book containing the laws of this 

commonwealth, in all futm'e editions of the said laws. 



ARTICLES OF AMENDMENT. 

TpSi^wSSiiiii Article I. If any bill or resolve shall be objected to, 
beeome*£w^ and not approved by the governor; and if the general 
^ie^^au>re* comt shall adjoum within five days after the same shall 
mean time. havc bccn laid before the governor for his approbation, 
sieCoIisi.Vch. and thereby prevent his returning it with his objections, 
I., 51, Art. n. ^ provided by the constitution, such bill or resolve shall 

not become a law, nor have force as such. 
S^S^^^Sto Art. n. The general court shall have full power and 
S?3£m! Is*, authority to erect and constitute municipal or city gov- 
ernments, in any corporate town or towns in this com- 
monwealth, and to grant to the inhabitants thereof such 
powers, privileges, and immunities, not repugnant to the 
constitution, as the general court shall deem necessary 
or expedient for the regulation and government thereof, 
and to prescribe the manner of calling and holding public 
^ meetings of the inhabitants, in wards or otherwise, for 
the election of officers under the constitution, and the 
manner of returning the votes given at such meetings. 
mM^.200. Provided, that no such government shall be erected or 
constituted in any town not containing twelve thousand 
^ inhabitants, nor unless it be with the consent, and on the 
application of a majority of the inhabitants of such town, 
present and voting thereon, pursuant to a vote at a meet- 
ing duly warned and holden for that purpose. And pro- 
vided, also, that all by-laws, made by such municipal 
or city government, shall be subject, at all times, to be 
annulled by the general court. 
StSff^J?' -A^T. ni. Every male citizen of twenty-one years of 
SwJiT^o^" *^ *°^ upwards, excepting paupers and persons under 
j«nj*»»^* guardianship, who shall have resided within the common- 
SSeMttend.'**' wealth One year, and within the town or district in which 
^x* xxxn. he may claim a right to vote, six calendar months next 
i?Pi5c.M8.64o. preceding any election of governor, lieutenant-governor, 
i4Mii'.l&'. senators, or representatives, [and who shall have paid, 
fJi^^*^* by himself, or his parent, master, or guardian, any state 
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or county tax, which shall, within two years next preced- l^'Sli^^ 
ing such election, have been assessed upon him, in any ^-^^^[^ 
town or district of this commonwealth ; and also every For eda<^tiooai 
citizen who shall be, by law, exempted from taxation, 2i*i2»?mu°' 
and who shall be, in all other respects, qualified as above y^p^i'^i^ 
mentioned,] shall have a right to vote in such election of Jii^ JJr'JSi^ 
governor, lieutenant-governor, senators, and representa- JJJIJ^j^yj^''^ 
tives ; and no other person shall be entitled to vote in o« war, see 

, ' - . *^ araeiidmeDU, 

such election. Arts.xxvni. 

See also amendmeDts, Ait. XXIIL, wfaieh was ftnmilled b7 amendmento. Art. XXVI. 

Art. IV. Notaries public shall be appointed by the Notaries pubuc, 
governor m the same manner as juaicial omcers are ap- and removed, 
pointed, and shall hold their offices during seven years, 
unlesi4 sooner removed by the governor, with the consent 
of the council, upon the address of both houses of the SSitTAi 
legislature. xxx^ii. 

[In case the office of secretary or treasurer of the com- vacandetintiie 
mon wealth shall become vacant from any cause, during t^^^d'treajT 
the recess of the general court, the governor, with the ThidarBS"*** 
advice and consent of the council, shall nominate and JSJ^Idm^u/ 
appoint, under such regulations as may be prescribed -^^^ ^cvn. ' 
by law, a competent and suitable person to such vacant 
office, who shall hold the same until a successor shaU be 
appointed by the general court.] 

Whenever the exigencies of the commonwealth shall SSJSST^be 
require the appointment of a conmiissary-general, he shall JJg^^^Jf'"* 
be nominated, appointed, and commissioned, in such man- 
ner as the legislature may, by law, prescribe. 

All officers commissioned to conunand in the militia mutiaofloere^ 
may be removed from office in such manner as the legis- ^^ " 
lature may, by law, prescribe. 

Abt. v. In the elections of captains and subalterns wbomarTote 
of the militia, all the members of their respective compa- SbS2mf.**°^ 
nies, as well those under as those above the age of twenty- 
one years, shall have a right to vote. 

Art. VI. Instead of the oath of allegiance prescribed g^^SSTcS!" 
by the constitution, the following oath ahsM be taken and oS^vxIki. 
subscribed by every person chosen or appointed to any 
office, civil or military, under the government of this 
commonwealth, before he shall enter on the duties of his 
office, to wit : — 

"I, A. B., do solemnly swear, that I will bear true 
fiiitii and allegiance to the Commonwealth of Massachu- 
setts, and Will support the constitution thereof. So help 
me, God.'* 
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QwSrBmay Provided, That when any person shall be of the denomi- 
»®'™- nation called Quakers, and shall decline taking said oath, 

he shall make his affirmation in the foregoing form, omit- 
ting the word " swear" and inserting, instead thereof, the 
word '* affirm," and omitting the words ** So help me, God," 
and subjoining, instead thereof, the words, '*This I do 
under the pains and penalties of perjury." 
Te«to«boii8hed. AnT. VII. No oath, declaration, or subscription, ex- 
cepting the oath prescribed in the preceding article, and 
the oath of office, shall be required of the governor, lieuten- 
ant-governor, councillors, senators, or representatives, to 
qualify them to perform the duties of their respective offices. 
S'SfflSl^*'""^ Art. Vni. No judge of any court of this common- 
i22Mae«.446, wealth, (exccpt the court of sessions,) and no person 
i23*Ma»8.626. holding any office under the authority of the United 
States, (postmasters excepted,) shall, at the same time, 
hold the office of governor, lieutenant-governor, or coun- 
cillor, or have a seat in the senate or house of representa- 
tives of this commonwealth ; and no judge of any court in 
this conunonwealth, (except the court of sessions,) nor the 
attorney-general, solicitor-general, county attorney, clerk 
of any court, sheriff, treasurer and receiver-general, reg- 
ister of probAte, nor register of deeds, shall continue to 
hold his said office after being elected a member of the 
Congress of the United States, and accepting that trust ; 
but the acceptance of such trust, by any of the officers 
aforesaid, shall be deemed and taken to be a resignation 
of his said office ; and judges of the courts of conmion 
pleas shall hold no other office under the government of 
this conmionwealth, the office of justice of the peace and 
militia offices excepted. 
eoSShSoo?*** -^^^T* I-^- ^y ^* ^°y ^^^ hereafter, any specific and 
particular amendment or amendments to the constitution 
be proposed in the general court, and agreed to by a ma- 
jority of the senators and two-thirds of the members of 
tiie house of representatives present and voting thereon, 
such proposed amendment or amendments shall be entered 
on the journals of the two houses, with the yeas and nays 
taken hereon, and referred to the general court then next 
to be chosen, and shall be published ; and if, in the general 
court next chosen as aforesaid, such proposed amendment 
or amendments shall be agreed to by a majority of the 
senators and two-thirds of the members of tiie house of 
representatives present and voting thereon, then it shall 
be the duty of tiie general court to submit such proposed 
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amendment or amendments to the people ; and if they 
shall be approved and ratified by a majority of the quali- 
fied voters, voting thereon, at meetings legally warned 
and holden for that purpose, they shall become part of 
the constitution of this commonwealth. ^ " 

Art. X. The political year shall begin on the first ctommwoen^* ' , 
Wednesday of January, instead of the last Wednesday of \w, ^ 

May ; and the general court shall assemble every year on 
the said first Wednesday of January, and shall proceed, at 
that session, to make all the elections, and do all the other 
acts, which are by the constitution required to be made and 
done at the session which has heretofore coomienced on the 
last Wednesday of May. And the general court shall be ^iJJ^^**™*^^ 
dissolved on the day next preceding the first Wednesday 
of January, without any proclamation or other act of the 
governor. But nothing herein contained shall prevent 
the general court from assembling at such other times as 
they shall judge necessary, or when called together by the 
governor. The governor, lieutenant-governor and coun- 
cillors, shall also hold their respective offices for one year 
next following the first Wednesday of January, and until 
others are chosen and qualified in their stead. 

[The meeting for the choice of governor, lieutenant- JhSoTofTOT^ 
governor, senators, and representatives, shall be held on •rnor,u«aten- 
the second Monday of November in every year; but eS>.,*w^nto'b« 
meetings may be adjourned, if necessary, for the choice iiiisdaiiM 
of representatives, to the next day, and again to the next S^JSmu^^ 
succeeding day, but no further. But in case a second -^^-^v. 
meeting shall be necessary for the choice of representa- 
tives, such meetings shall be held on the fourth Monday 
of the same month of November.] 

All t^e other provisions of the constitution, respecting 
the elections and proceedings of the members of the gen- 
eral court, or of any other officers or persons whatever, that 
have reference to the last Wednesday of May, as the com- 
mencement of the political year, shall be so fiu: altered, aa 
to have like reference to the first Wednesday of January. 

This article shall go into operation on the first day of t^^^^^^ 
October, next following the day when the same shaft be operauon. 
duly ratified and adopt^ as an amendment of the consti- 
tution ; and the governor, lieutenant-governor, councillors, 
senators, representatives, and all other state officers, who 
are annually chosen, and who shall be chosen for the cur- 
rent year, when the same shall go into operation, shall 
hold their respective offices until the first Wednesday of 
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January then next following, and until others are chosen 
and qualified in their stead, and no longer ; and the first 
election of the governor, lieutenant-governor, senators, and 
representatives, to be had in virtue of this article, shall 
be had conformably thereunto, in the month of November 
following the day on which the same shall be in force, and 
go into operation, pursuant to the foregoing provision. 

All the provisions of the existing constitution, incon- 
sistent with the provisions herein contained, are hereby 
wholly annulled. 

Art. XI. Instead of the third article of the bill of 
rights, the following modification and amendment thereof 
is substituted : — 

**As the public worship of God and instructions in 
piety, religion, and morality, promote the happiness and 
prosperity of a people, and the security of a republican 
government ; therefore, the several religious societies of 
this commonwealth, whether corporate or unincorporate, 
at any meeting legally warned and holden for that pur- 
pose, shall ever lutve the right to elect their pastors or 
religious teachers, to contract with them for their support, 
to raise money for erecting and repairing houses for public 
worship, for the maintenance of religious instruction, and 
for the payment of necessary expenses ; and all persons 
belonging to any religious society shall be taken and held 
to be members, until they shall file with the clerk of such 
society a written notice, declaring the dissolution of their 
membership, and thenceforth shall not be liable for any 
grant or contract which may be thereafter made, or entered 
into by such society ; and all religious sects and denomi- 
nations, demeaning themselves peaceably, and as good 
citizens of the commonwealth, shall be equally under the 
protection of the law ; and no subordination of any one 
sect or denomination to another shall ever be established 
by law.** 

Art. Xn. [In order to provide for a representation 
of the citizens of this commonwealth, founded upon the 
principles of equality, a census of the ratable polls, in each 
city, town, and district of the commonwealth, on the first 
day of May, shall be taken and returned into the secre- 
tary's office, in such manner as the legislature shall pro- 
vide, within the month of May, in the year of our Lord 
one thousand eight hundred and thirty-seven, and in every 
tenth year thereafter, in the month of May, in manner 
aforesaid ; and each town or city having three hundred rata- 
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ble polls at the last preceding decennial census of polls, 
naay elect one representative, and for every four hundred 
and fifty ratable polls in addition to the first three hun- 
dred, one representative more. 

Any town having less than three hundred ratable polls TowMbaTing 
shall be represented thus : The whole number of ratable ISSi^^u?, 
polls, at the last preceding decennial census of polls, shall SS5«3!^"** 
be multiplied by ten, and the product divided by three 
hundred ; and such town may elect one representative as 
many years within ten years, as three hundred is contained 
in the product aforesaid. 

Any city or town having ratable polls enough to elect ^p^JStidf^ 
one or more representatives, with any number of polls 
beyond the necessary number, may be represented, as to 
that surplus number, by multiplying such surplus number 
by ten and dividing the product by four hundred and fifty ; 
and such city or town may elect one additional representa- 
tive as many years, within the ten years, as foxu* hundred 
and fifty is contained in the product aforesaid. 

Any two or more of the several towns and districts Townimay 
may, by consent of a majority of the legal voters present MntaUvodffi*** 
at a legal meeting, in each of said towns and districts, ******■• 
respectively, called for that purpose, and held previous to 
the first day of July, in the year in which the decennial 
census of polls shall be taken, form themselves into a rep- 
resentative district to continue until the next decennial 
census of polls, for the election of a representative, or rep- 
resentatives ; and such district shall have all the rights, in 
regard to representation, which would belong to a town 
containing the same number of ratable polls. 

The governor and council shall ascertain and determine, Thegwemor 
within the months of July and August, in the year of our Sirato?th2 
Lord one thousand eight hundred and thirty-seven, accord- J^JiS^^IS' 
ing to the foregoing principles, the number of representa- J^iJSSutied. 
tives, which each city, town, and representative district 
is entitled to elect, and the number of years, within the 
period of teii years then next ensuing, that each city, 
town, and representative district may elect an additional 
representative ; and where any town has not a sufficient 
number of polls to elect a representative each year, then, 
how many years within the ten years, such town may elect 
a representative ; and the same shall be done once in ten Few smmoo. 
years, thereafter, by the governor and eouncil, and the SS*toevJ^ 
number of ratable polls in each decennial census of polls, *^y«*^ 
shall determine the number of representatives, which each 
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city, town and representative district may elect as afore- 
said ; and when the number of representatives to be elected 
by each city, town, or representative district is ascertained 
and determined as aforesaid, the governor shall cause the 
same to be published forthwith for the information of the 
people, and that number shall remain fixed and unalterable 
for the period of ten years. 
^S^JatonT* -^^ ^^ provisions of the existing constitution incoA- 

mnnuued. sistcnt with the provisious herein contained, are hereby 

wholly annulled.] 
SbCu to be Art. Xm. [A census of the inhabitants of each city 
J^*diSjiSuliy ^°^ town, on the first day of May, shall be taken, and 
baSu^fre re^ rctumcd into the secretary's office, on or before the last 
MQUtioD. day of June, of the year one thousand eight hundred and 
^(wVsSper- forty, and of every tenth year thereafter ; which census 
SStofiSS!"^" shall determine the apportionment of senators and repre- 
xxi.andxxn. sentativcs for the term of ten years. i22Ma»s.5«6. 
Scu^dedared The scvcral Senatorial districts now existing shall be 
|5™*JJ^^^^ permanent. The senate shall consist of forty members ; 

sededb"amSd *°^ ^^ *^® ^^^ ^"® thousand eight hundred and forty, 

mento.iiS*" * and cvciy tenth year thereafter, the governor and council 

^^^' shall assign the number of senators to be chosen in each 

district, ^.Qcording to. the number of inhabitants in the 

same. But, in all cases, at least one senator shall be 

assigned to each district. 

2SSvifSSJ" The members of the house of representatives shall be 

•jPPJJjJSJ^ to apportioned in the following manner : Every town or city 

"?!SISdS?b** ooi^*^>^ii^g twelve hundred inhabitants may elect one rep- 

ii^iments/ rcseutative ; and two thousand four hundred inhabitants 

^^^^^ shall be the mean increasing number, which shall entitle 

it to an additional representative. 
2SJJ^^' Every town containing less than twelve hundred inhab- 
•«°*^' itants shall be entitled to elect a representative as many 

times within ten years as the number one hundred and 
sixty is contained in the number of the inhabitants of said 
town. Such towns may also elect one representative for 
the year in which the valuation of estates within the com- 
monwealth shall be settled. 
SSTuiSr^ -Any two or more of the several towns may> by consent 

rapnmtAtiTe ^f |^ majority of the legal voters present at a legal meetr 
ing, in each of said towns, respectively, called for that 
purpose, and held before the first day of August, in the 
year one thousand eight hundred and forty, and every 
tenth year thereafter, form themselves into a representa- 
tive district, to continue for the term of ten years ; and 
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such district shall have all the rights, in regard to repre- 
sentation, which would belong to a town containing the 
same number of inhabitants. 

The number of inhabitants which shall entitle a town Basia of 
to elect one representative, and the mean increasing num- SdTaSloof *^ 
ber which shall entitle a town or city to elect more than *°*'*"®- 
one, and also the number by which the population of towns 
not entitled to a representative every year is to be divided, 
shall be increased, .respectively, by one-tenth of the num- 
bers above mentioned, whenever the population of the 
commonwealth shall have increased to seven hundred and 
seventy thousand, and for every additional increase of 
seventy thousand inhabitants, the same addition of one- 
tenth shall be made, respectively, to the said numbers 
above mentioned. 

In the year of each decennial census, the governor and Sd wilSSto 
council shall, before the first day of September, apportion l^^^lf^^ 
the number of representatives which each city, town, and '^p'^^^J^** 
representative district is entitled to elect, and ascertain onee in every 
how many years, within ten years, any town may elect a *®^y**"* 
representative, which is not entitled to elect one every 
year ; and the governor shall cause the same to be pub- 
lished forthwith. 

Nine councillors shall be annually chosen from among conDdiiortto 
the people at large, on the first Wednesday of January, S^^^i'it*™ 
or as soon therea^r as may be, by the joint ballot of the S^BioneMw 
senators and representatives, assembled in one room, who JJJJ^JSby 
shall, as soon as may be, in like manner, fill up any vacan- ^^;^i^^* 
cies that may happen in the council, by death, resignation, 
or otherwise. No person shall be elected a councillor, who Qiuufloaiioiw 
has not been an inhabitant of this commonwealth for the **'~™^**'^ 
term of five years inomediately preceding his election ; 
and not more than one councillor shall be chosen from 
any one senatorial district in the conuuon wealth.] 

No possession of a freehold, or of any other estate, shall JSlSSSiOTifor 
be required as a qualification for holding a seat in either JJjJ^JJf^SS 
branch of the general court, or in the executive council, not required. 

Art. XIV. In all elections of civil officers by the sieeaonebythe 
people of this conmionwealth, whose election is provided pSSS^^**^ 
for by the constitution, the person having the highest num- ^'**^' 
ber of votes shall be deemed and declared to be elected. 

Akt. XV. The meeting for the choice of governor, ^^^'"?"^ 
lieutenant-governor, senators, and representatives, shall eraoraoSi^ 
be held on the Tuesday next after the first Monday in **'°^ 
November, annually ; but in case of a fidlure to elect rep-. 
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resentatives on that day, a second meeting shall be holden, 
for that purpose, on the fourth Monday of the same month 
of November. 
SStoSrtSi'eii ^^'^' XVI. Eight councillors shall be annually chosen 
i!& MawT^^ft * ^y ^® inhabitants of this commonwealth, qualified to vote 
698. " ' . for governor. The election of councillors shall be deter- 
mined by the same rule that is required in the election of 
governor. The legislature, at its first session after this 
amendment shall have been adopted, and at its first ses- 
sion after the next state census shall have been taken, 
and at its first session after each decennial state census 
dSSiS^toie? thereafterwards, shall divide the conmion wealth into eight 
districts of contiguous territory, each containing a number 
of inhabitants as nearly equal as practicable, without divid- 
ing any town or ward of a city, and each entitled to elect 
one councillor : provided^ however^ that if, at any time, the 
constitution shall provide for the division of the conmion- 
wealth into forty senatorial districts, then the legislature 
shall so arrange the councillor districts, that each district 
shall consist of five contiguous senatorial districts, as 
they shall be, fi:om time to time, established by the legis- 
SSeS!*^ lature. No person shall be eligible to the ofBce of coun- 
cillor who has not been an inhabitant of the conmionwealth 
for the term of five years inmiediately preceding his elec- 
S?ofe1^Sn, ^^^* The day and manner of the election, the return of 
•*«• ' the votes, and the declaration of the said elections, shall 

be the same as are required in the election of governor. 
vj«i»ci6i, how [Whenever there shall be a failure to elect the full num- 
5iion*M to*^ ber of councillors, the vacancies shall be filled in the same 
^SSnentr ^^'^"^^ ^ ^ required for filling vacancies in the senate ; 
Alt. XXV. ' and vacancies occasioned by death, removal from the state, 
or otherwise, shall be filled in like manner, as soon as may 
S2fot^Iiii^ be, after such vacancies shall have happened.] And that 
there may be no delay in the organization of the govern- 
ment on the first Wednesiday of January, the governor, 
with at least five councillors for the time being, shall, as 
soon as may be, examine the returned copies of the records 
for the election of governor, lieutenant-governor, and coun- 
cillors ; and ten days before the said first Wednesday in 
January he shall issue his summons to such persons as 
appear to be chosen, to attend on that day to be qualified 
accordingly ; and the secretary shall lay the returns before 
the senate and house of representatives on the said first 
Wednesday in January, to be by them examined ; and in 
case of the election of either of said officers, the choice 
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shall be by them declared and published ; but in case there 
shall be no election of either of said officers, the legislat- 
ure shall proceed to fill such vacancies in the manner pro- 
vided in tile constitution for the choice of such officers. 

Art. XVn. The secretary, treasurer and receiver- Eieetion of 
general, auditor, and attorney-general, shall be chosen JT^^^t^i^* 
annually, on the day in November prescribed for the ^ne^™S^e 
choice of governor ; and each person then chosen as such, p«>pi^ 
duly qualified in other respects, shall hold his office for 
the term of one year from the third Wednesday in Jan- 
uary next thereafter, and until another is chosen and 
qualified in his stead. The qualification of the voters, 
the manner of the election, the return of the votes, and 
the declaration of the election, shall be such as are required 
in the election of governor. In case of a fiiilure to elect S^f***^' ^^ 
either of said officers on the day in November aforesaid, 
or in case of the decease, in the mean time, of the person 
elected as such, such officer shall be chosen on or before 
the third Wednesday in January next thereafter, from 
the two persons who had the highest number of votes for 
said offices on the day in November aforesaid, by joint 
ballot of the senators and representatives, in one room ; 
and in case the office of secretary, or treasurer and receiver- 
general, or auditor, or attorney-general, shall become va- 
cant, from any cause, during an annual or special session 
of the general court, such vacancy shall in like manner 
be filled by choice from the people at large ; but if such 
vacancy shall occur at any other time, it shall be supplied 
by the governor by appointment, with the advice and con- 
sent of the council. The person so chosen or appointed, 
duly qualified in other respects, shall hold his office until 
his successor is chosen and duly qualified in his stead. 




himself in all respects to enter upon the discharge of such 
duties, the office to which he has been elected or appointed 
shall be deemed vacant. No person shall be elLrible to Qaaiiiio«tion 
either of said offices unless he shall have been an inhabi- 
tant of this commonwealth five years next preceding his 
election or appointment. 

Abt. XVjLli. All moneys raised by taxation in the sebooimoiMyt 
towns and cities for the support of public schools, and ^SidfSSlJto. 
all moneys which may be appropriated by the state for F^^riJSS* 
the support of common s4}hools, shall be applied to, and pro^i«ton«««o 



Digitized by 



Google 



44 



CONSTITUTION OF THE 



scboolfl, tee 
oonatitntloD. 
Part First, Art. 

m. 

12 AUen, 500, 

508. 

108 Mass. 94, 96. 



LegiBlatnre to 
prescribe for 
the election of 
sheriffs, regis* 
ters of probate, 
etc. See 
amendmems. 
Art. XXXVI. 
8 Gray, 1. 
18 Gray, 74. 



Reading constl. 
tntion in 
Bng^b and 
writing, neces. 
sary qnalifioa- 
tionsof Toters. 
Proviso. 
For other quali- 
fications, see 
amendments. 
Art. III. 
Bee also amend- 
ments. Art. 
XXin., which 
was annulled by 
amendments. 
Art. XXVI. 

Oensns of legal 
voters and of 
inhabitants, 
when taken, 
etc. Bee 
P. 8. o. 81. 



expended in, no other schools than those which are con- 
ducted according to law, under the order and superintend- 
ence of the authorities of the town or city in which the 
money is to be expended ; and such moneys shall never 
be appropriated to any religious sect for the maintenance, 
exclusively, of its own school. 

Art. XIX. The legislature shall prescribe, by general 
law, for the election of sheriffs, registers of probate, [com- 
missioners of insolvency,] and clerks of the courts, by the 
p€Jople of the several counties, and that district-attorneys 
shall be chosen by the people of the several districts, for 
such term of office as the legislature shall prescribe. 



110 Mass. 172, 178. 



117 Mass. 802, 608. 



121 Mass. 85. 



House of repTo- 
■entativee to 
consist of 240 
members. 
Legislatue to 
apportion, etc 
lOGimy^filS. 



Art. XX. No person shall have the right to vote, or 
be eligible to office under the constitution of this common- 
wealth, who shall not be able to read the constitution in 
the English language, and write his name : provided^ houo^ 
every that the provisions of this amendment shall not apply 
to any person prevented by a physical disability from com- 
plying with its requisitions, nor to any person who now 
has the right to vote, nor to any persons who shall be 
sixty years of age or upwards at liie time this amendment 
shall take effect. 

Art. XXI. A census of the legal voters of each city 
and town, on the first day of May, shall be taken and 
returned into the office of the secretary of the common- 
wealth, on or before the last day of June, in the year one 
thousand eight hundred and fifty-seven ; and a census of 
the inhabitants of each city and town, in the year one 
thousand eight hundred and sixty-five, and of every tenth 
year thereafter. In the census aforesaid, a special enumer- 
ation shall be made of the legal voters ; and in each city, 
said enumeration shall specify the number of such I^&l 
voters aforesaid, residing in each ward of such city. The 
enumeration aforesaid shall determine the apportionment 
of representatives for the periods between the taking of 
the census. 

The house of representatives shall consist of two hun- 
dred and forty members, which shall be apportioned by 
the legislature, at its first session after the return of each 
enumeration as aforesaid, to the several counties of the 
commonwealth, equally, as nearly as may be, according 
to their relative numbers of legal voters, as ascertaiDed 
by the next preceding special enumeration ; and the town 
of Cohasset, in the county of Norfolk, shall, for this pa^ 
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pose, as well as in the formation of districts, as hereinafter 
provided, be considered a part of the county of Pljrmouth ; 
and it shall be the duty of the secretary of the common- secreurysbau 
wealth, to certify, as soon as may be after it is determined eerta^^rixad 
by the legislature, the number of representatives to which ^^^Sl 
each county shall be entitled, to the board authorized to 
divide each county into representative districts. The 
mayor and aldermen of the city of Boston, the county 
commissioners of other counties than Suffolk, — or in lieu 
of the mayor and aldermen of the city of Boston, or of the 
county conmiissioners in each county other than Suffolk, 
such board of special commissioners in each county, to 
be elected by the people of the county, or of the towns 
therein, as may for that purpose be provided by law, — 
shall, on the first Tuesday of August next after each Meeting for 
assignment of representatives to each county, assemble at ^!!tTu^diy 
a shire town of their respective counties, and proceed, as ^^SSuis. 
soon as may be, to divide the same into representative 
districts of contiguous territory, so as to apportion the 
representation assigned to each county equally, as nearly 
as may be, according to the relative number of legal voters 
in the several districts of each county ; and such districts 
shall be so formed that no town or ward of a city shall 
be divided therefor, nor shall any district be made which 
shall be entitled to elect more than three representatives. 
Every representative, for one year at least next preceding Qneiuieeftionaof 
his election, shall have been an inhabitant of the district i^MaMlMftT' 
for which he is chosen, and shall cease to represent such *•*• 
district when he shall cease to be an inhabitant of the 
conunon wealth. The districts in each county shall be Dtctrietetoiw 
numbered by the board creating the same, and a descrip- SeMriMuid 
tion of each, with the numbers thereof and the number ••'^**^' 
of legal voters therein, shall be returned by the board, to 
the secretary of the conomonwealth, the county treasurer 
of each county, and to the clerk of every town in each 
district, to be filed and kept in their respective offices. 
The manner of calling and conducting the meetings for 
the choice of representatives, and of ascertaining their 
election, shall be prescribed by law. [Not less than one Qnomm^Me 
hundred members of the house of representatives shall yy ^?^ 
constitute a quorum for doing business ; but a less num- 
ber may organize temporarily, adjourn fi*om day to day, 
and compel the attendance of absent members.] 

Akt. XXn. A census of the legal voters of each city 9jJ5V*%, 
and town, on the first day of May, shall be taken and ' ^ 
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returned into the office of the secretary of the common- 
wealth, on or before the last day of June, in the year one 
thousand eight hundred and fifty-seven ; and a census of 
the inhabitants of each city and town, in the year one 
thousand eight hundred and sixty-five, and of every tenth 
year thereauer. In the census aforesaid, a special enu- 
meration shall be made of the legal voters, and in each 
city said enumeration shall specify the number of such 
legal voters aforesaid, residing in each ward of such city. 
The enumeration aforesaid shall determine the apportion- 
ment of senators for the periods between the taking of the 
census. The senate shall consist of forty members. The 
general court shall, at its first session after each next pre- 
ceding special enumeration, divide the commonwealth into 
forty districts of adjacent territory, each district to contain, 
as nearly as may be, an equal number of legal voters, ac- 
cording to the enumeration aforesaid : provided^ howevery 
that no town or ward of a city shall be divided therefor ; 
and such districts shall be formed, as nearly as may be, 
without uniting two counties, or parts of two or more 
counties, into one district. Each district shall elect one 
senator, who shall have been an inhabitant of this com- 
mon weisilth five years at least immediately preceding his 
election, and at the time of his election sludl be an inhab^ 
itant of the district for which he is chosen ; and he shall 
cease to represent such senatorial district when he shall 
cease to be an inhabitant of the conmionwealth. [Not less 
than sixteen senators shall constitute a quorum for doing 
business ; but a less number may organize temporarily, 
adjourn fix>m day to day, and compel the attendance of 
absent members.] 

Art. XXTTT. [No person of foreign birth shall be en- 
titled to vote, or shall be eligible to office, unless he shall 
have resided within the jurisdiction of the United States 
for two years subsequent to his naturalization, and shall 
be otherwise qualified, according to the constitution and 
laws of this conmionwealth : providedy that this amend- 
ment shall not affect the rights which any person of foreign 
birth possessied at the time of the adoption thereof; and, 
provided^ further^ that it shall not affect the ri^ts of any 
child of a citizen of the United States, bom during the 
temporary absence of the parent therefrom.] 

Art. XXIV. Any vacancy in the senate shall be filled 
by election by the people of the unrepresented district^ 
upon the order of a miajority of the senators elected. 
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Art. XXV. In case of a vacancy in the council, from v»cMicieiinthe 
a failure of election, or other cause, the senate and house *^^^ 
of representatives shall, by concurrent vote, choose some 
eligible person from the people of the district wherein such 
vacancy occurs, to fill that office. K such vacancy shall 
happen when the legislature is not in session, the governor, 
with the advice and consent of the council, may fill the same 
by appointment of some eligible person. 

Art. XXVI. The twenty-third article of the articles Twentythird 
of amendment of the constitution of this commonwealth, jf^wdmeau 
which is as follows, to wit : " No person of foreign birth »n»^«*- 
shall be entitled to vote, or shall be eligible to office, unless 
he shall have resided within the jurisdiction of the United 
States for two years subsequent to his naturalization, and 
shall be otherwise qualified, according to the constitution 
and laws of this commonwealth : provided^ that this amend- 
ment shall not affect the rights which any person of foreign 
birth possessed at the time of the adoption thereof; and 
provided J furt/ier^ that it shall not affect the rights of any 
child of a citizen of the United States, born during the tem- 
porary absence of the parent therefrom," is hereby wholly 
annulled. 

Art. XXVJI. So much of article two of chapter six Provwon»of 
of the constitution of this conunonwealth as relates to per- ^Si^S^to 
sons holding the office of president, professor, or instructor ^^^^* 
of Harvard College, is hereby annulled. •nniaiwi. 

Art. XXV 111. No person having served in the army sog eg^ by 
or navy of the United States in time of war, and having 
been honorably discharged from such service, if otherwise 
qualified to vote, shall be disqualified therefor on account 
of being a pauper ; or, if a pauper, because of the non- 
payment of a poll tax. 

Art. XXIX. The general court shall have full power votiiigpre. 
and authority to provide for the inhabitants of the towns ^^^' 

in this commonwealth more than one place of public meet- 
ing within the limits of each town for the election of officers 
under the constitution, and. to prescribe the manner of call- 
ing, holding and conducting such meetings. All the pro- 
visions of the existing constitution inconsistent with the 
provisions herein contained are hereby annulled. 

Art. XXX. No person, otherwise qualified to vote in votmBoi di»> 
elections for governor, lieutenant-governor, senators, and SSSooof^^ 
representatives, shall, by reason or a change of residence ^Jf^iurtt 
within the commonwealth, be disqualified from voting for SSJ^^SSno. 
said officers in the city or town from which he has removed 
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his residence, until the expiration of six calendar months 
from the time of such removal. 

Art. XXXI. Article twenty-eight of the amendments 
of the constitution is hereby amended by striking out in 
the fourth line thereof the words " being a pauper", and 
inserting in place thereof the words : — receiving or having 
received aid from any city or town, — and also by striking 
out in said fourth line tiie words **if a pauper ''j so that 
the article as amended shall read as follows: Abtigle 
XXVni. No person having served in the army or navy 
of the United States in time of war, and having been hon- 
orably discharged from such service, if otherwise qualified 
to vote, shall be disqualified therefor on account of receiv- 
ing or having received aid from any city or town, or be- 
cause of the non-pajonent of a poll tax. 

Abt. XXXII. So much of article three of the amend- 
ments of the constitution of the commonwealth as is con- 
tained in the following words : ** and who shall have paid, 
by himself, or his parent, master, or guardian, any state or 
county tax, which shaU, within two years next preceding 
such election, have been assessed upon him, in any town 
or district of this commonwealth ; and also every citizen 
who shall be, by law, exempted from taxation, and who 
shall be, in all other respects, qualified as above men- 
tioned ", is hereby annulled. 

Art. XXXin. A majority of the members of each 
branch of the general court shall constitute a quorum for 
the transaction of business, but a less number may adjourn 
from day to day, and compel the attendance of absent 
members. All tiie provisions of the existing constitu- 
tion inconsistent with the provisions herein contained are 
hereby annulled. 

Art. XXXrV. So much of article two of section one 
of chapter two of part the second of the constitution of 
the commonwealth as is contained in the following words : 
'^and unless he shall at the same time be seised, in his 
own right, of a freehold, within the conunonwealth, of the 
value of one thousand pounds "^ ; is hereby annulled. 

Art. XXXV. So much of article two of section three 
of chapter one of the constitution of the conunonwealth 
as is contained in the following words : '^ The expenses of 
travelling to the general assembly, and returning home, 
once in every session, and no more, shall be paid by the 
government, out of the public treasury, to every mem- 
ber who shall attend as seasonably as he can, in the jndg- 
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ment of the house, and does not depart without leave *', 
is hereby annulled. 

Art. XXXVI. So much of article nineteen of the Amendments, 
articles of amendment to the constitution of the common- amended." 
wealth as is contained in the following words : '* commis- 
sioners of insolvency ", is hereby annulled. 

Art. XXXVn. The governor, with the consent of fS^l^omLn. 
the council, may remove justices of the peace and notaries 
public. 

Art. XXXVni. Voting machines or other mechanical ^5°«f^ ,^y 
devices for voting may be used at all elections under such ^ ^s^ »' 

,, ^1 •i-iii • -w 1 J elections. 

regulations as may be prescribed by law : provided^ how-- 
every that the right of secret voting shall be preserved. 

Art. XXXIX. Article ten of part one of the consti- i^SS^'**** 
tution is hereby amended by adding to it the following ^n^^J**,^ 
words : — The legislature may by special acts for the pur- etc . for 
pose of laying out, widening or relocating highways or reioStSfg**' 
streets, authorize the taking in fee by the commonwealth, *^«f*^^*y*» «*°* 
or by a county, city or town, of more land and property 
than are needed for the actual construction of such high- 
way or street : provided^ hmoever^ that the land and prop- Proviso, 
erty authorized to be taken are specified in the act and 
are no more in extent than would be sufficient for suit- 
able building lots on both sides of such highway or street, 
and after so much of the land or property has been ap- 
propriated for such highway or street as is needed there- 
for, may authorize the sale of the remainder for value 
with or without suitable restrictions. 

Art. XL. Article three of the amendments to the Amendments, 
constitution is hereby amended by inserting after the ^^d^d. 
word ** guardianship **, in line two, the following : — and 
persons temporarily or permanently disqualified by law 
because of corrupt practices in respect to elections. 

Art. XLI. Full power and authority are hereby given Ts»tionorwiid 
and granted to the general court to prescribe for wild or **^'**^ 
forest lands such methods of taxation as will develop and 
conserve the forest resources of the conomionwealth. 

Art. XUI. Full power and authority are hereby Reflerendmii. 
given and granted to the general court to refer to the 
people for their rejection or approval at the polls any act 
or resolve of the general court or any part or parts thereof. 
Such reference shall be by a majority yea and nay vote 
of all members of each house present and voting. Any 
act, resolve, or part thereof so referred shall be voted on 
at the regular state election next ensuing after such refer- 
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ence, shall become law if approved by a majority of the 
voters voting thereon, and shall take effect at the expira- 
tion of thirty days after the election at which it was ap- 
proved or at such tune after the expiration of the said thirty 
days as may be fixed in such act, resolve or part thereof. 

Art. XLIII. The general court shall have power to 
authorize the conunonwealth to take land and to hold, 
improve, sub-divide, build upon and sell the same, for the 
purpose of relieving congestion of population and providing 
homes for citizens: prowrfed, however, that this amendment 
shall not be deemed to authorize the sale of such land or 
buildings at less than the cost thereof. 

Art. XLIV. Full power and authority are hereby given 
and granted to the general court to impose and levy a tax 
on income in the manner hereinafter provided. Such tax 
may be at different rates upon income derived from different 
classes of property, but shall be levied at a uniform rate 
throughout the commonwealth upon incomes derived from 
the same class of property. The general court may tax 
income not derived from property at a lower rate than income 
derived from property, and may grant reasonable exemptions 
and abatements. Any class of property the mcome from 
which is taxed under the provisions of this article may be 
exempted from the imposition and levying of proportional 
and reasonable assessments, rates and taxes as at present 
authorized by the constitution. This article shall not be 
construed to limit the power of the general court to impose 
and levy reasonable duties and excises. 



The constitution ci Massachusetts was agreed upon by delegates 
of the people, in convention, b^un and held at Cambridge, on the 
first day of September, 1779, and continued by adjoununents to 
the second day of March, 1780, when the convention adjourned to 
meet on the first Wednesday of the ensuing June. In the mean 
time the constitution was submitted to the people, to be adopted by 
them, provided two-thirds of the votes given should be in the 
afSimative. When the convention assembled, it was found that 
the constitution had been adopted by the requisite number of 
votes, and the convention accordingly Resolved, ''That the said 
Constitution or Frame of Government shall take place on the last 
Wednesday of October next; and not before, for any purpose, 
save only for that of making elections, agreeable to this resohi- 
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tion." The first legislature assembled at Boston, on the twenty- 
fifth day of October, 1780. 

The first nine Articles of Amendment were submitted, by dele- 
gates m convention assembled, November 15, 1820, to the people, 
and by them ratified and adopted April 9, 1821. 

The tenth Article was adopted by the legislatures of the polit- 
ical years 1829-30 and 1830-31, respectively, and was approved 
and ratified by the people May 11, 1831. 

The eleventh Article was adopted by the legislatures of the 
political years 1832 and 1833, respectively, and was approved 
and ratified by the people November 11, 1833. 

The twelfth Article was adopted by the legislatures of the polit- 
ical years 1835 and 1836, respectively, and was approved and 
ratified by the people the fourteenth day of November, 1836. 

The thirteenth Article was adopted by the l^islatures of the 
political years 1839 and 1840, respectively, and was approved 
and ratified by the people the sixth day of April, 1840. 

The fourteenth, fifteenth, sixteenth, seventeenth, eighteenth, 
and nineteenth Articles were adopted by the legislatures of the 
political years 1854 and 1855, respectively, and ratified by the 
people the twenty-third day of May, 1856. 

The twentieth, twenty-first, and twenty-second Articles were 
adopted by the legislatures of the political years 1856 and 1857, 
respectively, and ratified by the people on the first day of May, 
1857. 

r 

^ The twenty-third Article was adopted by the legislatures of 

the political years 1858 and 1859, respectively, and ratified by the 
people on the ninth day of May, 1859, and was repealed by the 
twenty-sixth Amendment. 

The twenty^ourth and twenty-fifth Articles were adopted by 
the legislatures of the political years 1859 and 1860, and ratified 
by the people on the seventh day of May, 1860. 

The twenty-sixth Article was adopted by the legislatures of the 
political years 1862 and 1863, and ratified by the people on the 
sixth day of April, 1863. 
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The tweDty-eeventh Article was adopted by the legislatures of 
the political years 1876 and 1877, and was approved and ratified 
by the people on the sixth day of November, 1877. 

The twenty-eighth Article was adopted by the legislatures of 
the political years 1880 and 1881, and was approved and ratified 
by the people on the eighth day of November, 1881. 

The twenty-ninth Article was adopted by the l^islatures of the 
political years 1884 and 1885, and was approved and ratified by 
the people on the third day of November, 1885. 

The thirtieth and thirty-first Articles were adopted by the legis- 
latures of the political years 1889 and 1890, and were approved 
and ratified by the people on the fourth day of' November, 1890. 

The thirty-second and thirty-third Articles were adopted by the 
legislatures of the political years 1890 and 1891, and were approved 
and ratified by the people on the third day of November, 1891. 

The thiriy-f ourth Article was adopted by the legislatures of the 
political years 1891 and 1892, and was approved and ratified by 
the people on the eighth day of November, 1892. 

The thirty-fifth Article was adopted by the legislatures of the 
political years 1892 and 1893, and was approved and ratified by 
the people on the seventh day of November, 1893. 

The thirty-fflxth Article was adopted by the legislatures of the 
political years 1893 and 1894, and was approved and ratified by 
the people on the sixth day of November, 1894. 

The thirty-seventh Article was adopted by the l^islatures of the 
political years 1906 and 1907, and was approved and ratified by 
the people on the fifth day of November, 1907. 

The thirty-eighth Article was adopted by the legislatures of the 
political years 1909 and 1910, and was approved and ratified by 
the people on the seventh day of November, 1911. 

The thirty-ninth Article was adopted by the legislatures of the 
political years 1910 and 1911, and was approved and ratified by 
the people on the seventh day of November, 1911. 
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The forty and forty-first Articles were adopted by the legis- 
latures of the political years 1911 and 1912, and were approved 
and ratified by the people on the fifth day of November, 1912. 

The forty-second Article was adopted by the legislatures of the 
political years 1912 and 1913, and was approved and ratified by 
the people on the fourth day of November, 1913. 

The forty-third and forty-fourth Articles were adopted by the 
legislatures of the political years 1914 and 1915, and were ap- 
proved and ratified by the people on the second day of Novem- 
ber, 1915. 

[A proposed Article of Amendment prohibiting the manufactiire 
and sale of Intoxicating Liquor as a beverage, adopted by the legis- 
latures of the political years 1888 and 1889, was rejected by the 
people on the twenty-second day of April, 1889.] 

[Proposed Articles of Amendment, (1) Establishing biennial 
elections of state officers, and (2) Establishing biennial elections 
of members of the Oeneral Court, adopte<j by the legislatures of the 
political years 1895 and 1896, were rejected by the people at the 
annual election held on the third day of November, 1896.] 

[A proposed Article of Amendment to make Women eligible to 
appointment as Notaries Public, adopted by the legislatures of the 
political years 1912 and 1913, was rejected by the people on the 
fourth day of November, 1913.] 

[A proposed Article of Amendment enabling Women to vote, 
adopted by the legislatures of the political years 1914 and 1915, 
was rejected by the people on the second day of November, 1915.] 
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A. 

Paso 
Abatements, exemptions, etc., from tax on income, may be granted 

by general court, 50 

Acts and resolves of the general court, provision for submission of, 

to the people on referendum, ...... 49 

Address of both houses of the legislature, judicial officers may be 

removed by governor with consent of council upon, . 26 

Adjutant-general, appointed by the governor, .... 22 

Adjutants, to be appointed by commanding officers of regiments, . 22 
Affirmations, instead of the required oaths, may be made by 

Quakers, 30, 31, 36 

Agriculture, arts, commerce, etc., to be encouraged, ... 29 

Alimony, divorce, etc., 27 

Amendment to the constitution, proposed in the general court, 
agreed to by a majority of senators and two-thirds of 
house present and voting thereon by yeas and nays; en- 
tered upon the journals of both houses, and referred to 
the next general court; if the next general court agrees 
to the proposition in the same manner, and to the same 
effect, it shall be submitted to the people, and, if approved 
by them by a majority vote, becomes a part of the con- 
stitution, 36, 37 

Apportionment of coimcillors, 24, 41, 42 

state to be divided into eight districts, 42 

Apportionment of senators, 13, 40, 46 

on basis of legal voters, and state to be divided into forty 

districts, 46 

Apportionment of representatives, .... 16, 39, 40, 44 
to the several counties, made on the basis of legal voters, 44 

Armies, dangerous to liberty, and not to be maintained without 

consent of the legislature, 8 
Arms, right of people to keep and to bear, for public defence, . 8 
Arrest, members of house of representatives exempted from, on 
mesne process, while going to, returning from, or attend- 
ing the generid assembly, 18 

Arrest, search and seizure, right of, regulated, .... 7 

warrant to contain special designation, 7 

Attorney-general, to be chosen by the people annually in Novem- 
ber, 21,43 

to hold office for one year from third Wednesday in January 

next thereafter, and until another is chosen and qualified, 43 

[67] 
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Pac0 
Attorney-general, election determined by legislature, ... 43 

in failure of election by the voters, or in case of decease of 
person elected, vacancy to be filled by joint ballot of legis- 
lature from the two persons having the highest number 
of votes, at November election, ..... 43 

vacancy occurring during session of the legislature, filled by 

joint ballot of legislature from the people at large, 43 

vacancy occurring during recess of legislature, filled by gov- 
ernor by appointment, with consent of council, 43 

not eligible, unless an inhabitant of the state for five years 

next preceding election or appointment, .... 43 

office to be deemed vacant if person elected or appointed fails 

to be qualified within ten days, 43 

Attorneys, district, elected by the people of the several districts, . 44 
Auditor, to be chosen by the people annually in November, . 43 

to hold office for one year from third Wednesday in January 

next thereafter, and until another is chosen and qualified, 43 

election determined by legislature, 43 

vacancy filled in same manner as in office of attorney-general, 43 

not eligible, unless an inhabitant of the state for five years 

next preceding election, 43 

office to be deemed vacant if person elected or appointed fails 

to be qualified within ten days, . • . .43 

B. 

Bail or sureties, excessive, not to be required, .... 9 

Bills, money, to originate in the house of representatives, 17 

Bills and resolves, to be laid before governor for revisal, 10 

to have force of law if signed by governor, .... 10 
if objected to by governor in writing, to be returned to 
branch in which originated, and may be passed by two 
thirds of each branch present and voting thereon by yeas 

and nays, 10 

if not returned by governor within five days after presenta- 
tion, to have force of law, unless the legislature adjourns 

before that time expires, 11, 34 

provision for submission of, to the people on referendiun, 49 

Boards, public, to make quarterly reports to the governor, 22 

Body politic, formation and nature of, 3 

title of: The Commonwealth of Massachusetts, ... 10 
Bribery or corruption used in procuring an appointment or elec- 
tion, to disqualify from holding any office of trust, etc., . 32 
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C. 

Page 

Census of ratable polls, 38 

of inhabitants, 40, 44, 45 

of inhabitants and legal voters taken in the year 1865, and 

every tenth year thereafter, 44, 46 

enumeration of voters to determine the apportionment of 

representatives, 44 

Cities, may be chartered by the general court, if containing twelve 
thousand inhabitants and consented to by a majority 

thereof, 34 

Citizens, homes for, general court empowered to take land for re- 
lieving congestion of population and providing, 50 
Civil officers, meeting for election to be held annually on the Tues- 
day next after the first Monday in November, 41 
whose election is provided for by the constitution to be 

elected by a plurality of votes, 41 

Clerks of courts, gelected by the people of the several counties, 44 

Clerks of towns, to make records and returns of elections, 13 

Colonial laws, not repugnant to the constitution, continued in 

force, 32 

Commander-in-chief, governor to be, 20 

Commerce, agriculture and the arts, to be encouraged, ... 29 
Commissary-general, appointed and commissioned as fixed by law, 25, 35 
Commission officers, tenure of office to be expressed in commissions, 26 
Commissioners of insolvency, elected by the people of the a&v&nl 

counties; annulled, 44, 49 

Commissions, to be in the name of the commonwealth, signed by 
governor, attested by the secretary, and have the great 

seal affixed, 32 

Congestion of population, etc., general court empowered to au- 
thorise the taking of land for relieving, .... 50 

Congress, delegates to, 27 

members of, may not hold certain state offices, ... 36 
Constitution, amendment to, proposed in the general court, agreed 
to by a majority of senators and two-thirds of the house 
present and voting thereon by yeas and nays; entered 
upon the journals of both houses, and referred to the next 
general court'; if the next general court agrees to the 
proposition in the same manner and to the same effect, it 
shall be submitted to the people, and, if i4>proved by them 
by a majority vote, becomes a part of the constitution, . 36, 37 

Constitution, (nrovisions for revising, 33, 36 

to be enrolled on parchment, deposited in secretary's office, 

and printed in all editions of the laws, .... 34 

Coroners, 21 

Corrupt practices, in elections, relative to the right to vote by per- 
sons disqualified by reason of, 49 
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Page 
Corruption or bribery used in procuring any appointment or elec- 
tion, to disqualify from holding any office of trust, etc., . 32 
Council, five members to constitute a quorum, .... 24 
eight councillors to be elected annually, . 24, 42 
election to be determined by rule required in that of gov- 
ernor, 42 

to take oath of office before the president of the senate in 

presence of both houses of assembly, .... 29 
to rank next after the lieutenant governor, .... 25 
resolutions and advice to be recorded in a register, and signed 

by the members present, 25 

register of council may be called for by either house, 25 

to exercise the power of governor when office of governor 

and lieutenant governor is vacant, .... 25 

Council, no property qualification required, 41 

eight districts to be formed, each composed of five contiguous 

senatorial districts, 42 

eligible to election if an inhabitant of state for five years pre- 
ceding election, 42 

term of office, 37 

vacancy to be filled by election of a resident of the district by 
concurrent vote of the senate and house; if legislature is 
not in session, to be filled by governor with advice of 

council, 47 

Court, superior, judges not to hold certain other offices, • v • ^ 
Court, supreme judicial, judges to have honorable salaries fixed 
by standing laws, and to hold office during good be- 
havior, 9, 23 

judges not to hold certain other offices, 36 

to give opinions upon important questions of law, etc., when 
requbred by either branch of the legislature or by the 

governor and council, 26 

Courts, clerks of, elected by the people of the several counties, 44 

Courts, probate, provisions for holdiog, 26 

registers elected by the people of the several counties, 44 

Courts and judicatories may be established by the general court, 11 

may administer oaths or affirmations, 11 

Crimes and offences, prosecutions for, regulated, .... 7 

Crimes to be proved in the vicinity of where they happen, 7 

D. 

Debate, freedom of, in the legisUture, 8 

Declaration of the rights of the inhabitants, .... 4 

Declaration and oaths of officers; tests abolished, 29, 35, 36 

Delegates to congress, 27 

Departments, legislative, executive and judicial, to be kept separate, 9 
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Pace 

District attorneys, elected by the people of the several districts, 44 
Districts, councillor, eight, each to be composed of five contiguous 

senatorial districts, 42 

Districts, senatorial, forty, to be of adjacent territory, and to con- 
tain as near as may be an equal number of voters, . 46 
Districts, representative, to be established by commissioners in the 

several counties, 39, 45 

Divorce, alimony, etc., 27 

Duties and excises, power of general court to impose and levy 

reasonable, not to be limited, etc., 50 

E. 

Educational interests to be cherished, 29 

Election, state, referendum on acts and resolves of the general 

court at, 49 

Election of civil officers, meeting to be held annually on the first 

Tuesday next after the first Monday in November, 41 
in case of failure to elect representative, meeting to be held 

on fourth Monday in November, 41, 42 

Election returns, 13, 42 

Elections ought to be free, 6 

Elections, by the people, of civil officers provided for by the consti- 
tution, to be by plurality of votes, 41 

voting machines may be used at, 49 

Enacting style of laws, established, 33 

Equality and natural rights of all men, 4 

Elstates, valuation to be taken anew once at least every ten years, . 12 
Excises and duties, power of general court to impose and levy 

reasonable, not to be limited, etc., .... 50 

Executive department, not to exercise legislative or judicial powers, 9 
Exemptions, etc., from tax on income may be granted by general 

court, 50 

Ex post facto laws, declared unjust and oppressive, ... 9 

F. 

Felony and treason, no subject to be declared guilty of, by the legis- 
lature, 9 

Fines, excessive, not to be imposed, 9 

Forest lands, taxation of, 49 

Frame of government, 10 

Freedom of speech and debate in the legislature, .... 8 
Freehold, possession of, not required as qualification for seat in the 

general court or council, 41 

possession of, by governor, provision requiring, annulled, 48 
Fundamental principles of the constitution, a frequent recurrence 

to, recommended, 8 
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G. 

General court, to assemble frequently for redress of grievances, and 

for making laws, 8 

freedom of speech and debate in, 8 

not to declare any subject to be guilty of treason or felony, 9 

formed by two branches, a senate and house of representa- 
tives, each having a negative on the other, ... 10 
to assemble every year on the first Wednesday of January, at 
such other times as they shall judge necessary, and when- 
ever called by the governor, with the advice of council, 10, 19, 37 
may constitute and erect judicatories and courts, . 11 

may make wholesome and reasonable laws and ordinances not 

repugnant to the constitution, 11 

may provide for the election or appointment of officers, and 

prescribe their duties, 11 

may impose taxes, etc., to be used for the public service, i2, 49, 50 
to be dissolved on the day next preceding the first Wednes- 
day of January, 20, 37 

travelling expenses of members; provision annulled, . 16, 48 
may be adjourned or prorogued, upon its request, by the gov- 
ernor with advice of council, 19 

session may be directed by governor, with advice of council, 
to be held in other than the usual place in case of an 

infectious distemper prevailing, 19, 20 

judicial officers may be removed upon address of, ... 26 
person convicted of bribery, not to hold seat in, . .32 

may increase pHX>perty qualifications of persons to be elected 

to office, 32 

certain officers not to have seats in, 31 

may be prorogued by governor and council for ninety days, if 

houses disagree, etc., 20 

to elect major generals by concurrent vote, .... 21 

empowered to charter cities, 34 

to detesmine election of governor, lieutenant governor and 

councillors, . 41, 42 

to prescribe by law for election of sheriffs, registers of probate 
and commissioners of insolvency by the people of the coun- 
ties, and district attorneys by the people of the districts, 44 
quorum, to consist of a majority of menibers, ... 48 

powers of, relative to the taking of land, etc., for widening or 

relocating highways or streets, 49 

provision for submission of bDls and resolves of, to the people 

on referendum, 49 

powers of, relative to the taking of land, etc., to rdieve con- 
gestion of population and to provide homes for oitisens, 50 
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Page 

Government, objects of, 3, 5, 6 

Government by the people, as a free, sovereign and independent state, 5 

Governor, the supreme executive magistrate, styled, — The Gov- 
ernor of the Commonwealth of Massachusetts; with the 
title of, — His Excellency; elected annually, ... 18 

qualifications, 18, 36, 48 

term of office, 37 

should have an honorable stated salary, .... 23 

the commander-in-chief, of the army and navy, but may not 

oblige them to go out of the limits of the state, . 20, 21 

to appoint the adjutant general, 22 

may call together the councillors at any time, ... 19 

not to hold certain other offices, 31 

to take oaths of office before president of the senate in pres- 
ence of the two houses of assembly, .31 

to sign all commissions, 32 

election determined by the legislature, 42, 43 

veto power, 10 

vacancy in office of, powers to be exercised by the lieutenant 

governor, 24 

vacancy in office of governor and lieutenant governor, powers 

to be exercised by the council, 25 

with advice of ooimcil, may adjourn or prorogue the legisla- 
ture upon request, and convene the same, ... 19 
may adjourn or prorogue the legislature for not exceeding 
ninety ,dAys when houses disagree, or may direct session 
to be held in other than the usual place in case of an in- 
fectious distemper prevailing, 19 

to i^point all judicial officers, notaries public azid coroners; 
nominations to be made at least seven days before ap- 
pointment, 21, 35 

to appoint officers of the continental army, .... 22 
may pardon offences, but not before conviction, ... 21 
may fill vacancy in council occurring when legislature is not 

in session, 47 

with consent of council, may remove judicial officers, upon 

the address of both houses of the legislature, ... 26 
Governor and council, to examine election returns, . 14, 42 
may punish persons guilty of disrespect, etc., by imprison- 
ment not exceeding thirty days, 17, 18 

quorum to consist of governor and at least five members of 

the council, 19 

may require the attendance of the secretary of the common- 
wealth in person or by deputy, 26 
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H. 

H abeas corpus, privilege of writ to be enjoyed in the most ample 
mamier, and not to be suspended by legislature except 

upon most urgent occasions, 32 

Harvard College, powers and privileges, gifts, grants and convey- 
ances confirmed, 27, 28 

board of overseers established, but the government of the 

college may be altered by legislature, .... 28 
officers may be elected members of the general court, 47 

Hereditary offices and privileges, absurd and unnatural, . 5, 6 

Highways, etc., taking of land for widening or relocating, powers of 

tiie legislature concerning, 49 

Homes for citizens, general court given power to take land for re- 
lieving congestion of population and providing, 50 
House of representatives, members may be instructed by the people, 8 
a representation of the people annually elected and founded 

upon the principle of equality, 16 

may impose fines upon towns not choosing members, 16 

expense of travel once every session each way, to be paid by 

the government; provision annulled, . 16, 48 

to enter objections made by governor to a bill or resolve at 

large upon records, 10 

qualifications of members, 17, 41, 45 

must be an inhabitant of district for one year preceding elec- 
tion, and shall cease to be a member when ceasing to be 

an inhabitant of the state, 45 

members not to be arrested on mesne process during going 

to, return from, or attending the general assembly, . 18 

the grand inquest of the commonwealth, .... 17 
to originate all money bills, but the senate may propose or 

concur with amendments, 17 

not to adjourn more than two days at a time, ... 17 

quorum of, . 17, 45, 48 

to choose officers, establish its rules, etc., .... 17 
may punish by imprisonment, not exceeding thirty days, per- 
sons guilty of disrespect, etc.; trial may be by oonmiittee, 17, 18 

privileges of members, 18 

may require the attendance of secretary of the commonwealth 

in person or by deputy, 26 

may require the opinions of the justices of the supreme judi- 
cial coiut upon important questions of law, and upon 

solemn occasions, 26 

meeting for election to be heki on the Tuesday next after the 

first Monday of November, 41 

in case of failure to elect, meeting to be held on the fourth 

Monday of November, 41, 42 
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House of representatives, to consist of two hundred and forty mem- 
bco^ apportioned to the several counties equally, accord- 
ing to relative number of legal voters, .... 44 
commissioners to divide counties into representative districts 
of contiguous territory, but no town or ward of a city to 

be divided, 45 

no district entitled to elect more than three representatives, 45 

board authorised to divide county into districts, to be certi- 
fied to by the secretary, the number of representatives to 
which the county is entitled, .45 

I. 

Impeachments, by the house of representatives, to be tried by the 
senate; limitation of sentence; party convicted liable to 

indictment, 15, 16 

Income, tax on, general court may impose and levy, etc., 50 

Incompatible offices, 31, 36 

"Inhabitant," the word defined, 13 

Inhabitants, census to be taken in 1865, and every tenth year there- 
after, 38,40,44,45 

Insolvency, commissioners of, elected by the people of the aevenX 

counties; annulled, 44, 49 

Instruction of representatives, 8 

J. 

Judges of courts may not hold certain other offices, . 31, 36 

Judges of the supreme judicial court, to hold office during good 
behavior, and to have honorable salaries established by 

standing laws, ' . 9, 23, 26 

to give opinions upon important questions of law, etc., when 
required by the governor and council, or either branch of 

legislature, ; . 26 

not to hold certain other offices, 31 

Judicatories and courts, may be established by the general court, . 11 

may administer oaths or affirmations, 11 

Judicial department, not to exercise legislative or executive powers, 9 
Judicial officers, appointed by the governor with consent of council; 

nominations to be made seven days prior to appointment, 21 
to hold office during good behavior, except when otherwise 

provided by the constitution, 26 

may be removed from office by the governor, upon the address 

of both houses of the legislature, . . . : . 26 
Jury, trial by, right secured, 7 

Justices of the peace, commissions to expire in seven years from 

date of appointment, but may be renewed, . . ; 26 
removal of, from office, ..;..;. 49 
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L. 

Page 
Land, etc., taking of, for widening or relocating highways, etc., 49 

for relieving congestion of population and providing homes for 

citizens, 50 

Law-martial, only those employed in the army and navy, and the 
militia in actual service, subject to, except by authority 

of the legislature, . 9 

Laws, every person to have remedy in, for injury to person or 

property, 6 

power of suspension or execution of, only in the legislature, 8 

ex past facto, prohibited as imjust and inconsistent with free 

government, 9 

of province, colony and state, not repugnant to the constitu- 
tion, continued in force, 32 

Legislative power, 9, 49 

Legislative department, not to exercise executive or judicial powers, 9 
Legislature (see General Court). 

Liberty of the press, essential to the security of freedom, 8 
Lieutenant governor, to be annually elected in November, — title 
of. His Honor; who shall be qualified same as gov- 
ernor, 23, 37, 41, 48 

in the absence of governor, to be president of the council, 24 
to be acting governor when the chair of the governor is vacant, . 24 
to take oath of office before president of the senate in pres- 
ence of both houses, 31 

not to hold certain other offices, 31 

term of office, 37 

Literature and the scienoeB to be encouraged, .... 29 

M. 

Magistrates and officers, accountable to the people, ... 5 
Magistrates and courts, not to demand excessive bail, impose ex- 
cessive fines, or inflict cruel punishmaits, ... 9 
Major generals, elected by senate and house of representatives by 

concurrent vote, 21 

may i^ypoint their aids, 22 

Marriage, divorce and alimony, 27 

Martial law, only those employed in the army and navy, and the 
militia in actual service^ subject to, except by authority 

<tf legislature, 9 

Military power, subordinate to civil authority, .... 8 
Militia, not to be obliged by commander-in-chief to march out of 

the limits of the state, 21 

captains and subalterns, elected by the train-bands, . 21, 35 

all. members of companies may vote, including minors, . 35 
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Militia, field officers, elected by captains and subalterns, 21 

brigadiers, elected by field officers, 21 

major generals, elected by senate and house of representatives 

by concurrent vote, 21 

mode of election of officers to be fixed by standing laws, . 21 
if electors refuse to elect, governor with advice of council 

may i^point officers, 22 

officers conmiissioned to conmiand may be removed as may 

be prescribed by law, 22, 35 

appointment of staff officers, 22 

organization; divisions, brigades, regiments and companies, 22 

Money, issued from treasury by warrant of governor, etc., 22 
mentioned in the constitution, to be computed in silver at six 

shillings and eight pence per ounce, .... 32 

Money bills, to originate in house of representatives, ... 17 
Moneys, raised or appropriated for public or common schools, not 

to be applied for support of sectarian schools, ... 43 

Moral obligations of lawgivers and magistrates, .... 8 

Moral qualifications for office, 8 

N. 

Notaries public, to be appointed by governor with advice of coun- 
cil, 25,36 

how removed, 35, 49 

o. 

Oaths and affirmations, may be administered by courts and judica- 
tories, 11 

how and by whom taken and subscribed, 29, 30, 31, 35 

forms of, 29,30,35 

Quakers may affirm, 30, 36 

to be taken by all civil and military officers, .... 35 

Objects of government, 3, 6 

Offences and crimes, prosecutions for, regulated, . 7 
Office of trust, person convicted of bribery, etc., not to hold, . .. 32 

Office, rotation in, right secured, 6 

all persons having the prescribed qualifications equally eli- 
gible to, 6 

no person eligible to, unless they can read and write, 44 
Officers, civil, le^slature may provide for the naming and settling 

of, 11 

Officers, commission, tenure d office to be expressed in commis- 
sions, 26 

Officers, judicial, to hold office during good behavior, except, etc., . 26 
may be removed by governor, with consent of council, upon 

the address of both houses of the legislature, ... 26 
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Officers of former government, continued, 33 

Officers of the militia, election and appointment of, . . . 21 

removal of, 22, 35 

Officers and magistrates, accountable to the people, ... 5 

Offices, plurality of, prohibited to governor, lieutenant governor 

and judges, 31, 36 

incompatible, 31, 32, 36 

Organization of the militia, 22 



p. 

Pardon of offences, governor with advice of council may grant, but 

not before conviction, 21 

People, to have the sole right to govern themselves as a free, sover- 
eign and independent state, 6 

have a right to keep and to bear arms for the public defence, . 8 
have a right to assemble to consult upon the common good, to 

instruct their representatives, and to petition legislature, . 8 

Person and property, remedy for injuries to, ^ould be in the laws, 6 

Petition, right of, 8 

Plantations, unincorporated, tax-paying inhabitants may vote for 

councillors and senators, ...... 14 

Plurality of offices, 31 

of votes, election of civil officers by, 41 

Political year, begins on the first Wednesday of January, 37 

PoUs, ratable, census of , . 38 

Population, congestion of, etc., general court empowered to au- 
thorize the taking of land for relieving, .... 50 

Preamble to constitution, 3 

Plrefls, liberty of, essential to the security of freedom, ... 8 
Private property taken for public uses, compensation to be made 

for, 6 

Probate courts, provisions fen* holding, 26 

registers, elected by the people of the several counties, . . 21, 44 

judges may not hold certain other offices, .... 36 
Property, income derived from various classes of, rates upon, how 

levied, 60 

Ptoperty qualification, may be increased by the legislature, . 32 

partially abolished, 41 

<A governor, annulled, 48 

Prosecutions for crimes and offences regulated, .... 7 
Provincial laws, not repugnant to the constitution, continued in 

force, 32 

Public boards and oertain officers to make quarterly reports to the 

governor, 22 

Public notary (see Notary public). 
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Pablic officers, right of people to secure roCation, .... 6 
all persons having the prescribed qualifications equally eli- 
gible, 6 

Public religious worship, right and duty of, 4 

Punishments, cruel and imusiial, not to be inflicted, ... 9 

Q 

Quakers, may make affirmation, 30, 36 

Qualification of persons to be elected to office may be increased by 

the legislature, 32 

Qualification, property, of governor, abolished, .... 48 

Qualification, property, partially abolished, 41 

Qualifications, of a voter, . .13, 17, 34, 44, 46, 47, 48, 49 

of governor, 18, 43, 48 

of lieutenant governor, 23, 43, 48 

of coimcillors, 41, 43 

of senators, 15, 40, 46 

of representatives, 16, 41, 45 

of secretary, treasurer, auditor, and attorney-general, 43 

Qualifications, moral, of officers and magistrates, .... 8 

Quartermasters, appointed by commanding officers of regiments, . 22 

Quorum, of council, 19, 24, 42 

of senate, 16, 46, 48 

of house of representatives, 17, 45, 48 

R. 

Ratable polls, census of, 38 

Rates, tax, upon income, how levied, 50 

Reading and writing, knowledge of, necessary qualifications for 

voting or holding office, 44 

Records of the commonwealth to be kept in the office of the secre- 
tary, 26 

Referendum, on acts and resolves of the general court, provision 

for submission to the people to accept or reject, 49 
Register of the council, resolutions and advice to be recorded in, 

and signed by members (H^sent, 25 

Registers of probate, dhoaen by the people of the several counties, . 21, 44 

Religious denominations, equal {Hrotection secured to all, . 5, 38 
Religious sect or dencHnination, no subordination of one to another 

to be established by law, 5, 38 

Religious societieB, may elect their own pastors or religious teachers, 5, 38 

membership of, defined, 38 

Religious worship, public, right and duty of, and pHx>tection therein, 4 
support oi the ministry, and erection and repair of houses of 

worship, 4, 5, 38 

Remedies by recourse to the law, to be free, complete and prompt, 6 
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Representatives (see House of representatives). 

Resolves (see Bills and resolves). 

Returns of votes, 13, 19, 42, 43 

Revision of constitution provided for in the year 1796, ... 33 

Rights, declaration of , 4 

s. 

Sailors and soldiers, who have served, etc., during time of war, not 
disqualified from voting on account of non-payment of 

poll tax, 48 

Salary, a stated and honorable salary to be established for the 

governor, 23 

permanent and honorable salaries to be established for the 
justices of the supreme judicial court, and to be enlarged 

if not sufficient, 9, 23 

Sale of land or buildings to provide homes for citizens, etc., . 50 

School moneys, not to be appropriated for sectarian schools, . 44 

Seal, great, of the commonwealth to be affixed to all commissions, . 32 
Search, seizure and arrest, right of, regulated, .... 7 
Secretary of the commonwealth, to be chosen by the people annually 

in November, 25, 43 

to hold office for one year from third Wednesday in January 

next thereafter, and imtil another is chosen and qualified, 43 
manner of election, etc., same as governor, .... 43 
in failure of election by voters, or in case of decease of person 
elected, vacancy to be filled by joint baUot of legislature, 
from the two persons having the highest number of votes 

at November election, 43 

vacancy occurring during session of the legisUture, filled by 

joint baUpt of the legisUture from the people at large, 43 
vacancy occurring when legislature is not in session, to be 
filled by governor, by appointment, with advice and con- 
sent of coimcil, 35, 43 

not eligible, unless an inhabitant of the state for five years 

next preceding election or i^pointment, .... 43 
office to be deemed vacant if person elected or appointed fails 

to be qualified within ten days, 43 

records of commonwealth to be kept in office of, . .25 
may appoint deputies, for whose ccmduct he shall be account- 
able, 25 

to attend governor and council, senate and house, in person or 

by deputies, as they shall require, 26 

to attest all commimions, 32 

to certify to board authorised to divide coimty into districts, 
the number d r^)resentative8 to which the county is 

entitled, 45 

Sectarian schools, not to be maintained at public expense, 44 

Selectmen, to preside at town meetings, elections, etc., . 13 
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Self-government, right of, asserted, 5 

Senate, the first branch of the legislature, 10, 13 

to consist of forty members, apportionment, etc., . 12, 39, 46 

to be chosen annually, 13 

governor and at least five counciUors, to examine and count 

votes, and issue smnmonses to members, ... 14 

to be final judges of elections, returns and qualifications of 

their own members, .14 

vacancy to be filled by election, by people of the district, upon 

order of majority of senators elected, . 15, 46 

qualifications of a senator, . . . . . 15, 41 

not to adjourn more than two days at a time, ... 15 

to choose its officers and establish rules, .... 15 

shall try all impeachments, 15, 17 

quorum of, 16, 46, 48 

may punish for certain offences; trial may be by committee, . 18 
may require the attendance of the secretary of the common- 

weidth in person or by deputy, 26 

may require the opinions of the justices of the supreme judicial 
court upon important questions of law, and upon solemn 

occasions, 26 

to enter objections, made by governor to passage of a bill or 

resolve, at large on records, 10 

districts, forty in number, to be of adjacent territory, and to 

contain, as near as may be, an equal number of voters, 46 

i^portionment based upon legal voters, .... 46 

Sheriffs, elected by the people of the several counties, . . 21, 44 

Silver, value of money mentioned in the constitution to be computed 

in silver at six shillings and eight pence p«r ounce, . 32 

Soldier, not to be quartered in any house, in time of peace, without 

consent of owner, 9 

Soldiers and sailors, who have served in time of war, etc., not dis- 
qualified from voting on account of non-payment of poll tax, 48 

Solicitor-general, . 21 

Standing armies, dangerous to liberty and not to be maintained 

without consent of the legislature, 8 

State election, referendum on acts and resolves of the general court at 49 
State or body politic, entitled, — The Commonwealth of Massachu- 
setts, 10 

Streets, etc., taking of land for widening or relocating, powers of the 

l^slature concerning, 49 

Supreme judicial court, judges to have honorable salaries fixed by 

standing laws, and to hold office during good behavior, . 9, 23 
to give opinions upon important questions of law, etc., when 
required by either branch of the legislature or by the gov- 
ernor and council, 26 

not to hold certain other offices, 31, 36 

Sureties of bail, excessive, not to be required, .... 9 
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Tax on income, general court may impose and levy, ... 50 

Taxation should be founded on consent, 6, 8 

Taxes, not to be levied without the consent of the people or their 

representatives, 8 

may be imposed by the legislature, . 12, 49, 50 

valuation of estates, to be taken anew once at least every ten 

years, 12 

Tenure that all commission officers shall by law have in their offices, 

shall be expressed in their commissions, .... 26 

Tests abolished, 36 

Title of body politic, — The Commonwealth of Massachusetts, 10 

Title of governor to be, — His Excellency, 18 

Title of lieutenant governor to be, — His Honor, .... 23 

Town clerk, to make record and return of elections, ... 13 
Town meetings, selectmen to preside at, ..... 13 

Town representation in the legislature, .16, 39, 40 

Towns, voting precincts in, ....... 47 

Travelling expenses of members, to general assembly and re- 
turning home, once in every session, to be paid by the 

government, 16 

Treason and felony, no subject to be declared guilty of, by the 

legislature, 9 

Treasurer and receiver general, to be chosen by the people an- 
nually in November, 25, ^, 43 

to hold office for one year from third Wednesday in January 

next thereafter, and until another is chosen and qualified, 43 
manner of election, etc., same as governor, .... 43 
not eligible, unless an inhabitant of the state for five years 

next preceding election or appointment, .... 43 
no man eligible more than five years successively, . . 25, 26 

in failure of election by voters, or in case of decease of person 
elected, vacancy to be filled by joint ballot of legislature 
from the two persons having the highest number of votes 

at November election, 43 

vacancy occurring during session of the legislature, filled by 

joint ballot of the legislature from the people at large, 43 
vacancy occurring when legislature is not in session, to be 
filled by governor, by i^pointment, with advice and con- 
sent of the council, 35, 43 

office to be deemed vacant if person elected or appointed fails 

to be qualified within ten days, 43 

Treasury, no moneys to be issued from, but upon the warrant of 

governor, except, etc., 22 

Trial by jury, right to, secured, 7 

guaranteed in criminal cases, except in army and navy, . 7 
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Uniform rate of tax, on incomes derived from same class of property, 

to be levied throughout the commonwealth, etc., 50 

University at Cambridge, 27, 28, 47 

V. 

Vacancy in office of governor, powers to be exercised by lieutenant 

governor, 24 

Vacancy in offices of governor and lieutenant governor, powers 

to be exercised by the council, 25 

Vacancy in the council, to be fiUed by the election of a resident of 
the district by^, concurrent vote of the senate and house; 
if legislature is not in session, to be filled by governor 

with advice of the council, 42, 47 

Vacancy in the senate, to be filled by election by the people upon 

the order of a majority of senators elected, . 15, 46 

Vacancy in office of secretary, treasurer, auditor and attorney- 
general, caused by decease of person elected, or failure to 
elect, filled by joint ballot of legislature from the two persons 
having highest nmnber of votes at November election, 43 

occurring during session of legislature, filled by joint ballot 

of legislature from people at large, 43 

occurring when legislature is not in session, to be filled by 

governor, by appointment, with advice of council, . . 35, 43 
Vacancy in militia office, filled by governor and council, if electors 

neglect or refuse to make election, 21, 22 

Valuation of estates, to be taken anew once in every ten years at 

least, 12 

Veto power of the governor, 10 

Voters, qualifications of, at elections for governor, lieutenant gov- 
ernor, senators, and representatives, 13, 17, 34, 44, 46, 47, 48, 49 
not disqualified on account of non-payment of poll tax if they 

have served in the army or navy in time of war, etc., 48 

male citizens, twenty-one years of age, who have resided in 
the state one year, and within the town or district six 
months, who have paid a state or county tax within two 
years next preceding the election of state officers, and 
such as are exempted by law from taxation, but in other 
respects qualified, and who can write their names and 
read the constitution in the English language, . 17, 34, 44 

the basis upon which the apportionment of representatives 

to the several counties b made, 44 

basis of i^portionment of senators, ..... 46 
census of , to be taken in 1865, and every tenth year after, . 44, 46 
referendum to, on acts and resolves of tiie general court, 49 
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Votes, returns of, 13, 19 42, 43 

plurality of, to elect civil officers, 41 

Voting machines may be used at elections, 49 

Voting precincts in towns, 47 

w. 

Wild or forest lands, taxation of, .49 
Worship, pubUc, the right and duty of all men, .... 4 
Writ of habeas corpus, to be enjoyed in the most free, easy, cheap 
and expeditious manner, and not to be suspended by 
legislature, except for a limited time, .... 32 
Writing and reading, necessary qualifications for voting, or hold- 
ing office, 44 

Writs, to be issued in the name of the commonwealth under the 
seal of the court, bear test of the first justice, and be 
signed by the clerk, 32 

Y. 

Year, political, begins on the first Wednesday of January, . . 37 
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